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NIKLAS L U H W N  
A Sociological Transformation of Political Legitimacy? 

This article argues, first, that the works of Niklas Luhmann have not yet been 
fully assimilated into political theory, and that political theory which wishes 
to remain adequate to the conceptual evolution of the contemporary social 
sciences should allow itself to be challenged by the paradigm shift in Luh- 
mann's approach to the political system. Second, it sets out a reconstruction 
of Luhmann's social theory in terms of its implications for normative politi- 
cal inquiry, political concept-formation, and the theoretical foundations of 
political-theoretical discourse. In this regard, it asserts that Luhmann's t h e e  

incorporates a sociological transfiation of political theory, and indeed of 
politics itself, and that it identifies most standard preconditions of political 
theory as conveniently simplified residues of metaphysical philosophy, albeit 
reconstituted through the perspective of Enlightenment. Third, it argues that 
Luhmann's account of politics also contains certain highly controversial im- 
plications, not least in its diminution of society's politicality, and that political 
theorists might wish to engage in an immanently critical analysis of his work in 
order to counteract some of its claims about politics and political legitimacy. 
In setting out this claim, it suggests that Luhmann's concept of legitimacy is 
unaccountably restricted, and it outlines certain theoretical opportunities for 
imagining, on the ground of a critical reading of Luhmann, a restatement of 
legitimacy as a central concept of societal analysis. 

Keywords: Differentiation and convergence; Enlightenment; metaphysics; 
Niklas Luhmann; normative theory; political legitimacy; systems theory. 

Luhmann's general sociology has in recent years exercised vast influence as 
an integrated systemic analysis of society.' In addition, it has also permeated 
many academic disciplines focused on individual areas of social practice, even 
those traditionally impervious to sociological methodology. In legal science, 
for example, Luhmann's work long ago ceased to act as a mere object of won- 
derment, and its influence has extended beyond socio-legal inquiry into the 
hallowed sub-disciplines of jurisprudence and normative legal analysi~.~ It has 
often been observed, however, that the political elements of Luhmann's sociol- 
ogy have been relatively neglected, and have not been fully assimilated into the 
mainstream terrain of political t h e ~ r y . ~  This is not to say that political theory 
has remained wholly indifferent to or untouched by Luhmann's ideas. Recent 
years have, as discussed below, witnessed a steadily growing body of work on the 
political aspects of Luhmann's social theory. The reception of his work amongst 
political theorists and political interpreters, however, is rather different from 
the reception of his work in other disciplines. Whereas in legal or aesthetic 
analysis, for example, there is a widespread belief that theory should confront 
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Luhmann's work, and in fact consolidates its relevance by doing so, political- 
theoretical debate tends to be split, especially outside Germany, into a minority 
group of sociologically oriented political theorists who identify engagement 
with Luhmann as a necessary element of modern theory, and a much greater 
majority who see Luhmann's sociology as irrelevant to political theory. 

There are clearly very good reasons why political theory might opt to shy 
away from a theoretical encounter with Luhmann. His work places itself against 
the founding preconditions of the conventional avenues of political reflection, 
and it is debatable whether political theory can internalize the political ele- 
ments of Luhmann's sociology and still emerge as theory articulating consist- 
ently normative claims, or even as theory which is in any eminent way political. 
Despite this, however, this article seeks to elucidate how Luhmann's sociology 
responds and alters the formative methodological paradigms of more estab 
lished lines of political theory, and it suggests possible parameters for a critically 
reflexive integration of Luhmann's ideas into theoretical political analysis. It 
does this for several reasons. First, it argues that at the highest level of debate 
theory must stand or fall by its willingness to expose itself to paradigms which 
disrupt its own consistency - and Luhmann's sociology is surely the most potent 
attempt in the contemporary social sciences to destabilize the concepts around 
which political theory usually organizes its inquiries. Second, however, it also 
concludes by arguing that Luhmann's theory contains a number of highly con- 
troversial political implications, and that political theory may wish both to have 
knowledge of these and to take up a position against them. In consequence, 
this article seeks both to reconstruct Luhmann's sociological analysis of politics 
as political theory, and to scrutinize the aporia which this analysis contains. In 
so doing, it seeks to show ways in which political theory might at once accept 
its modification by this theory and attempt to reclaim the theoretical ground 
which Luhmann attempts to take from it and to define as his own. 

The sociological transformation of politics 

Luhmann's reflections on politics revolve around a sociological transformation of 
political theory and, indeed, of politics itself, which, in various ways, undermines 
the constitutive assumptions and concepts of political theory. First, most obvi- 
ously, Luhmann opposed the practical-theoretical presupposition that politics 
is a dominant resource in modern society. He viewed politics, like law, as one 
differentiated system in a polycentric society, and he argued that this system, as 
differentiated, can only refer to a narrow set of political functions: that is, to the 
circumscribed conglomerate of issues which can be regulated by 'collectively 
binding decisions' (1984a: 102). He therefore denied that the political system 
can be accurately identified as a pre-eminent centre of societal control, and 
he construed the power transmitted by politics as a differentiated commodity, 
which cannot be employed to resolve problems in other social systems or to 
steer other social systems in accordance with distinctively political prerogatives. 
For this reason, Luhmann attacked one of the central beliefs of political theory, 
and of political practice: that is the belief, namely, that politics is a component 
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of society in which generalized accounts of what is necessary for society can be 
projected and implemented, and where society as a whole can concentrate all 
its rational resources in order to obtain an approximately total impression of 
its character and direction. 

In denying the status of politics as a place of rational generalization, Luh- 
mann also raised the question of whether the communications of the political 
system must necessarily be a matter of relevance for all society. For Luhmann, 
the political system does not, in a Weberian sense, exist as a 'reality' shaping 
the 'consciousness' of each and every 'individual person', and it does not form 
a dominant horizon for all areas of human life. On the contrary, the political 
system is merely an emergent marked space of determinably political communi- 
cations, which allows a semantic concentration of power around certain formu- 
lae and reflects certain societal contents as political and determined by power 
(1984a: 103). The evolution of politics as politics, therefore, does not mean that 
a political system can propagate its contents as a 'universal medium' containing 
all-embracing or total visions of order for all society (1997: 358). Indeed, the 
modern political system, Luhmann suggested, is likely to erode its resources of 
legitimacy if it assumes an entitlement to disseminate power across expansive 
societal environments (1997: 119). As it lacks all generalizable rational con- 
tents, in fact, politics cannot translate its legitimacy into ideas or experiences 
around which inter-systemically universalized communications might accrue. 
The theoretical assumption that the stability of all society relies on the rational 
selfconstruction or hgztimacy of politics is thus, at most, a rather archaic residue 
of the self-descriptions of the political system as it first differentiated itself, per- 
haps in the form of a sovereign, from other emergent systems (1984a: 104). At 
the centre of Luhmann's view of modern society, consequently, is the belief that 
the power of politics is a marginal societal commodity, and that most societal 
communications occur in an attitude of relative indifference towards power, 
politics and legitimacy. In consequence, he concluded, far too much theoreti- 
cal energy is devoted to examining the hypothetical legitimacy of politics, and it 
is deeply improbable to assume that any loss of legitimacy in the political system 
will be registered across all society as a traumatic or de-stabilizing event.4 

Second, then, Luhmann also rejected the belief, central to the selfdefini- 
tion of political theory, that the categories of reflexive political analysis contain 
substantive principles or values, making claims which can be universally veri- 
fied or falsified in rational argumentation. Instead, he defined the categories 
of political theory as the autocommunicative forms of the political system, in 
which that part of society which marks itself as political provides a plausible self- 
description of its functions. Placing himself emphatically at the end of the on- 
tological or foundational tradition of political reflection, therefore, Luhmann 
interpreted political theory as the semantic selfdescription, in oral or textual 
form, of politics (2000: 320). As a selfdescription, he explained, political theory 
allows the political system to accept and explain the paradoxicality of its for- 
mation, and so to refer to itself, paradoxically, as a consistent unity of mean- 
ing. The elements of such theory may 'lay claim to rationality', or promote 
themselves as inviolable preconditions of the political system's validity (2000: 
323). Factually, however, political theory is merely the ongoing 'displacement' 
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of the paradox underlying the contingent unity of what refers to itself as politics 
(1993a: 294), and the categories serving the selfdescription of politics cannot 
be 'logically deduced from principles' which are originally cemented outside 
politics (2000: 323). On this basis, Luhmann explained that pre-modern po- 
litical systems described themselves, or deparadoxified their communications, 
by referring to ideas of metaphysical representation, and early-modern states 
described themselves by referring to ideas of sovereignty (2000: 329). Mod- 
ern states, which have 'become autonomous' through their gradual dislocation 
from personalized authority and their specification on the positive exercise of 
power, now describe themselves through reference to the 'diversity of the inter- 
ests of individuals', which they suppose themselves to represent (2000: 333-4). 
These states commonly allow their paradoxical contingency to disappear in the 
theoretical form of the 'representative constitution', describing and justifying 
power as unified with law, or in the form of 'democracy', imagining a govern- 
mental regime conducted for the people by the people (2000: 349, 357). The 
theoretical histories underlying the institutional formation of modern politics, 
however, are never more than semantic processes in which the political system 
constantly marks and re-marks itself in new and newly plausible moments of 
selfdescription. 

Third, moreover, in his sociological transformation of politics Luhmann also 
proposed a deeply undermining attack on the founding ideas of rationality 
and humanity underpinning most political theory. Normative political theory 
(and indeed all post-Enlightenment philosophy), he argued, derives its conclu- 
sions from a highly simplified model of rationality. At the centre of such theory 
is the claim that the rationality of the human being is empowered to deduce 
obligatory principles, based in 'consensus, or even truth', and that all systems 
of society, and most especially the political system, can be held to account by 
these principles (1967: 98). Such claims, however, reflect a bizarre neglect for 
the complexity and differentiation of modern societal communication, and 
theory assuming such normatively deductive authority for itself overlooks the 
most essential and constitutive fact of modern society: namely, that modern 
society contains many forms of rationality (which are not necessarily human), 
and that society's different systems produce different rationalities, often varying 
over time, as constructs of their own selfdescription. There is no one dominant 
rationality in modern society, therefore, and each system refers to and explains 
itself by its own internal rationality. Indeed, for Luhmann, normative political 
theory immediately compounds this great theoretical misconstruction in that it 
also suggests that human rationality can deduce norms which can be imposed 
on the political system as elements of the law, and that politics must justify or 
legitimize itself by demonstrating compliance with rationally deduced legal pre- 
cepts. In arguing in these terms, political theory (for Luhmann) operates on 
desperately reductive, and deeply archaic foundations; it falsely imagines that 
law and politics are formed as fundamentally coupled systems, it assumes that 
one set of rational principles can determine both law and politics, and it again 
omits to recognize that systemic differentiation, not structural convergence, is the 
determinant of modern ~ocieties.~ On both these points, in fact, Luhmann sug- 
gested that political theory, originating in the humanistic philosophy of the En- 
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lightenment, suffers from an acute sociological dejicit, and that it is only through 
a sociological 'diagnosis' (Abklarung) of the rationalist principles sustaining the 
Enlightenment (Aufiliirung) that political theory can become adequate to the 
analysis of modern society (1967: 98). Theory which imputes human rational- 
ity as the source of 'immutable laws' and evidence for all society chronically 
obstructs its insight into the highly pluralized and societally contingent ways in 
which meanings and communications are produced under the conditions of 
social modernity (1967: 97). Adequately complex analysis, consequently, must 
abandon its humanistic fixation on the belief that there is only one rationality, 
expressing constitutive necessities for all spheres of society, and it must accept 
that rationality is always embedded in the different systems which society com- 
prises: rationality in a modern society is a 'system rationality', and its postulates 
are not monadically divisible from the selfdescriptive semantics of the system 
in which it evolves (1967: 114). 

Most importantly, however, Luhmann's sociological opposition to the stand- 
ard ideas of political theory culminated in his critical reconstruction of the 
normative concept of legitimacy and in his critical approach to what he diag- 
nosed as the 'basic question of modern philosophy': namely, the question of 
the 'legitimacy of legality' (1970: 159). Theories of legitimacy in normative 
theory, he claimed, usually pose the question of legitimacy as a question about 
the moral conditions under which the exercise of 'political domination is le- 
gally acceptable' (1970: 159). Posed in these terms, however, the question of 
legitimacy approaches its problem from a highly simplified theoretical perspec- 
tive, and, in classical Enlightenment style, it lazily assumes that the problem of 
legitimacy can be resolved by one generalized human consciousness, or that 
one consciousness can rationally stabilize in law one single concept of right, 
and that this concept and the laws deduced from it can provide a template for 
all exercise of power. Approaches to legitimacy in the Enlightenment tradition, 
in fact, remain, despite their self-comprehension as enlightened, tied to origi- 
nally metaphysical views of the world, and they are, as a result, incapable of ad- 
equately complex societal comprehension (1993a: 294). The normative strand 
of modern philosophy, Luhmann explained, replicates the separation of 'being 
and thinking' which underpins classical and metaphysical ontology, and, just 
as ancient metaphysical philosophy secured its truths citing an original creator 
or an original set of laws as the explanation of being, modern philosophy, as a 
'metaphysics of the subject', secures its truth by citing the human subject, and 
the rationality inherent in it, as the source and explanation of all truth. Mod- 
ern philosophy can therefore only obtain its rational and normative postulates 
by transforming the overarching ratio of classical metaphysics into the 'place- 
lessness' of a narrowly delineated 'otherworldly subject', and by defining this 
subject as the sole locus of rationality and as the sole arbiter of truth (1984b: 
144-5) .6 Classical ontology founded itself in the claim that logic detaches think- 
ing from being and then makes (logical) thinking accountable for the 'order- 
ing of the relation of thinking and being': that is, for ensuring a relation of ad- 
equacy between subjective thinking and objective phenomena (1984b: 144). As 
an analogue to this, modern rational philosophy also simultaneously separates 
and recouples thinking and being by proposing that thinking can determine 
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certain unitary rules or norms in its environment and then stipulate that all 
social communications (and all thinking about these communications) must 
occur in conformity with these. On Luhmann's account, however, both these 
metaphysical theoretical lineages validate their accounts of truth by simplifying 
the relation between reason and being into a relation of monadic cognitive gen- 
eration, and by reducing the understanding of the world to the reflexive acts 
of self-privileging cognitive centres (first the divine mind, and then the human 
mind). In both these lineages, he argued, the metaphysical separation of think- 
ing and being obscures the fact that all meaning is communication and that 
all communication (even rational communication) is always communication 
about a reality which communication itself creates, so that thinking and being 
can only be severed through the acts of a rationality which hypostatically places 
itself outside (and so fails to reflect) its own communicative contingency. In 
response to this conjoined metaphysical legacy, therefore, Luhmann indicated 
that only those constructions of the world which supersede metaphysics can 
offer adequate or adequately refined analysis. He consequently positioned his 
own concept of systemic rationality, and his account of knowledge as the 'self- 
referring closure' of a social system, 'outside the region of order of all classical 
metaphysics and also outside the region of order of the modern metaphysics 
of the subject' (1984b: 145), and he argued that only a self-referential or auto- 
communicative concept of rationality can grasp the complex and differentiated 
production of meaning in modern society. 

Using this critical-theoretical premise, consequently, in his earlier work Luh- 
mann argued that the question of political legitimacy should be reformulated 
so that it abandons its normative focus, and it should consider 'whether and un- 
der what conditions a differentiated political system, specified on the produc- 
tion of binding decisions, can be stabilized in its societal environment' (1970: 
159). Even at an early point in his theoretical trajectory, therefore, he identi- 
fied the question of legitimacy as a sociological - not normative-philosophical 
-question. At this point, he concluded that legitimacy is the attribute of a politi- 
cal system which has positivized the foundations of its communications (1970: 
167), and which has institutionalized adaptive mechanisms so that its laws and 
decisions will be unthinkingly accepted by their addressees (1983: 209). Theo- 
retical reflection on legitimacy which concentrates on the moral or 'action- 
ethical (handlungsethische)' contents of the political system, he stated, cannot 
elucidate the preconditions of legitimacy ( 1983: 171). Legitimacy evolves, not 
as an outcome of a system's recognition of normative superstructures, but as the 
result of the system's adaptive evolution (1983: 167). In his later works, then, 
Luhmann again subverted the claim that legitimacy is the accountable result of 
human rationality, and he began to explain legitimacy as the form under which 
a political system describes itself in its contingency, and so effectively renders its 
paradoxical communications plausible. Legitimacy, in this context, is defined as 
the formula ofcontingency of the political system: it is the self-reference in which 
'the political system accepts its own contingency' (1992: l l ) ,  and the political 
system articulates and preserves this self-reference as the entirely contingent, 
entirely positive, and entirely self-generated foundation for its communica- 
tions. The political system, thus construed, has no necessary precondition ab 
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extra (1981b: 69), its 'legitimation is always self-legitimation', and 'this excludes 
legitimation through an external system' (2000: 358-9). All suggestions that 
legitimacy is derived from persons, from representation, from ideas of sover- 
eignty, from material allocation, or even from 'values', are mere selfdescriptive 
paradoxes or spontaneous fictions, by means of which the system transposes its 
contingency into manageable and plausible form (2000: 363). By implication, 
then, Luhmann intended his concept of legitimacy as political selfdescription 
as a concept which avoids the metaphysically aporetic principles and prescrip- 
tions of other political theories, and which accepts that communication about 
politics is the systemically self-referential communication of politics, in which 
society's political system is both subject and object of the communication. 

Contrasted thus with ontological or metaphysical theories, Luhmann saw 
his conception of legitimacy as the political system's contingent selfdescrip- 
tion as a conclusively sociological notion of legitimacy. It is specific to sociology, 
he explained, that it centres its analysis, not on ontologically generalized or 
foundational premises, but on contingent communication. As a 'science on 
the foundation of communication', it can rephrase all the questions of founda- 
tional analysis as questions of communication, and it can interpret the objects 
of foundational analysis as elements in a 'recursive network' of communica- 
tional observation (1993b: 252, 255). Thinking which understands society as 
a communicative contingency, then, is likely to renounce the view that society 
is structured by one rationality, and to accept that meaning (or truth) is one 
social system's self-referential communication about the communication which 
it already communicates. Such thinking, in turn, is likely to see legitimacy as 
the political system's internal communication about itself as legitimate, and to 
accept that the political system has no access to a rationality through which it 
is able to confront itself with ideas of legitimacy not generated by its own com- 
munications. It is only theory which is able to think in sociolo~cal terms and so - 
to grasp legitimacy as a self-descriptive element of society's politics, Luhmann 
indicated, which can finally put an end to the highly simplistic, but otherwise 
widely dominant, theoretical legacy of political metaphysics. 

To conclude this section, then, Luhmann argued that, if society is approached 
from the perspective of a fully sociological theory, politics has no claim to cen- 
tral importance in this society, and legitimacy in this society's political system is 
neither deducible from nor reducible to any generalizable content of rational- 
ity or character. Underlying this account of society's politics are two quite fun- 
damental challenges to more customary models of rational-normative political 
theory. First, this view on politics implies that political theory, if it wishes to 
withstand the systems-theoretical challenge to its authority, must consider how 
its problems and concepts are generated by internal exigincies, and it must re- 
flect upon the selectivity and systemic internality of its presuppositions. Second, 
then, it implies that, in order to be adequate to the multi-rational structure of 
a modern society, political theory must evolve a plural and contingent account 
of rationality in society, and it must accept that the forms in which society com- 
municates about itself cannot be invariably explained or deduced by rational 
human laws or rational human norms. In both these respects, Luhmann de- 
manded of theory that it should become fully sociolo~cal: that is, he demanded 
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that it should become other than metaphysics, it should negate the ontological 
breach between thought and fact, and so - ultimately - it should erase all reduc- 
tive traces of monadicity from its account of society and of its role in society. 
Theory which erases all traces of monadicity, in turn, is likely to recognize that 
politics is not transparent to any monadic fulcrum of social order, and that the 
legitimacy of politics cannot act as the emphatic distillation of a rationality tra- 
versing all societal communications. 

Society's political system 

It is widely contested in interpretations of Luhmann's work that the political 
components of his sociology are ideologically or prescriptively neutral.' How- 
ever, this article contradicts such views, and it claims that Luhmann's sociology 
in fact contains a relatively compact model of a political system which he consid- 
ers likely, through its own autopoietic emergence, to enjoy legitimacy. 

Central to Luhmann's theory of politics is the claim that the legitimacy of a 
political system is closely connected with the wider societal condition of differ- 
entiation, and that a political system risks losing legitimacy if it falls behind the 
levels of differentiation which characterize modern society more broadly. This 
is likely to occur if the political system &-diffmentiates itself from other systems or 
if it places itself in a coordinating position with regard to other systems (1981~: 
23). Examples of systems tending towards systemic dedifferentiation might be 
totalitarian or authoritarian states, which annex other areas of communica- 
tions to their prerogatives, or expansive welfare states, which, by assuming and 
funding (through taxes) far-reaching regulatory commitments, are compelled 
partially to integrate the economy into the realm of political communications? 
There is, Luhmann thus intimated, at least a high probability that a political 
system possessing legitimacy will reflect itself as differentiated from and limited 
by other systems, in particular the economy, and that it consequently will be a 
minimal state. Modern society, he argued, is plagued by a tendency to dediffer- 
entiate itself around its politics and to subject the political system to habitual 
'overtaxing' (1984a: 115). A legitimate state, however, is likely to be one which 
resists the 'utilization of politics' for 'shaping society', and which recognizes 
that the assumption of intensified regulatory authority by the political system is 
in fact likely to lead to 'incorrect decisions' and to other malfunctions, both in 
politics and in other systems (1981b: 82-3). 

At a more specifically institutional level, the attention paid by Luhmann to 
the danger of the &-diffentiation of the political system was motivated by the 
sense that a political system enjoying legitimacy in a modern society will - in 
all probability - also take the form of a democracy. To be sure, Luhmann stated 
clearly that democracy is essentially a selfdescription of the political system, by 
means of which it perpetuates its own 'self-reproduction and self-organization' 
as positive and differentiated (2000: 365). Nonetheless, he also suggested that 
democracy is an adequate factual condition of a modern political system, and 
that, as such, it is likely to include certain relatively predictable institutional fea- 
t u r e ~ . ~  A legitimate political system in a modern society, therefore, will (prob- 

D
ow

nl
oa

de
d 

by
 [

C
hu

la
lo

ng
ko

rn
 U

ni
ve

rs
ity

] 
at

 0
6:

49
 2

9 
D

ec
em

be
r 

20
14

 



ably) avoid concentrating power at one exclusive point in its operations, and 
it will reflect its power as a variable recursive resource, whose applicability is 
undermined if it is attached to one exclusive programme, prerogative or per- 
son (1988a: 41). A legitimate political system will also be likely to incorporate 
a number of political parties, whose function is to introduce 'new themes into 
political communication' (1992: 1 l ) ,  and to transmit adaptable alternatives to 
presently operative policies. A party apparatus, sub-divided into government and 
opposition, Luhmann argued, permits the political system to address problems in 
its environment in a plurality of ways, and to produce variety and flexibility for 
itself by observing itself from a 'perspective in which it can be seen that every- 
thing could be done in a different way' (1989: 20). Most particularly, however, it 
is probable that an adequately differentiated, or legitimate, political system will 
institute a formal distinction between the executive (politics), the legislature 
(administration) and the public, and that it will arrange itself and transmit its 
power in a triadically interdependent institutional structure. The wider self- 
description of the modern political system as democracy is thus always flanked 
by an 'internal differentiation of the political system' (1981a: 163). In evolving 
this internal division, a political system develops resources which allow it to ex- 
ternalize its communications about the validity and adequacy of its policies, to 
observe and adjust possible frictions or miscommunications in the application 
of its power, and to mobilize necessary checks or 'counter-power' against itself 
(1988a: 68). A legitimate political system in modern society, in sum, is always 
likely to be a democracy, centred on an internally formalized separation of pow- 
ers and permitting complex processes of communication with its environments 
via parties and elections. 

As a theorist of democracy, then, Luhmann also argued that modern poli- 
tics cannot operate without laws. Although he was quite clear that power and 
law pertain to irreducibly different systems, he indicated that in modern 
societies political power can only be exercised in a structural interdepend- 
ence with law, in some form of legal state [Rechtsstaat]. At a manifest level, - 
Luhmann saw the entire concept of the Rechtstaat as arising from a 'gran- 
diose tautology', or from an institutionally simplified conflation of law and 
power (1993~: 424). Yet he also explained that in differentiated democracies 
a political system likely to be seen as legitimate cannot disseminate power in 
a vertical manner, but requires instead a generalized, iterable, and positively 
acceded form in order to transmit its decisions. This form is provided by law. 
As a consequence, he explained, the differentiated (legitimate) political 
system must maintain a 'structural coupling' with the legal system (2000: 
390; 1993c: 425). Through this coupling, law acts both to transform the 
decisions of government into generalized formulae likely to be met with 
compliance through society, and to provide 'alleviation' for the political 
system by stabilizing certain decisions in rigid or codified form and ensur- 
ing that political decisions, once translated into laws, are not exposed to 
recurrent and unnecessary politicization (1981a: 166). In a differentiated 
society, therefore, political power cannot exist except as a Rechtsstaat: it is 
invariably second-coded by law, and it 'can only use its own means of coercion 
if it is in conformity with the law' (1997: 357). By providing a formal condi- 
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tion for power's dissemination, law in fact leads to an 'immense expansion 
of political power', and it facilitates a radically augmented level of flexibility 
and variability in the application of power (1984~:  40-1). 

In this aspect of his theory Luhmann also claimed that in modern societies 
the relation between law and political power is likely to be arranged in the form 
of a constitution. The legitimate political system, therefore, is not merely likely 
to be a democracy: it is also likely to take the form of a democratic constitution- 
al state, which reflects social agents as bearers of subjective rights and inalienable 
entitlements (e.g. freedom of speech, freedom of exchange, freedom of move- 
ment, and freedom of contract), which are delineated from the central appa- 
ratus of the state (1965: 37) .I0 Indeed, the constitution, and the rights which it 
enshrines, serve the crucial function that, in stipulating freedoms of ownership, 
expression, movement etc., they place limits on the involvement of the political 
system in spheres of exchange which cannot be effectively regulated by politics, 
and they consequently help to protect 'the differentiated structure of modern 
society from tendencies towards simplifying dedifferentiation' (1965: 135). In a 
'differentiated social order', Luhmann concluded, the state is likely to have 'an 
interest in boundary stabilization', i.e. in preserving itself against dedifferentia- 
tion, and the constitution serves to formalize the 'renunciations and indiffer- 
ence~'  required for this stabilization (1965: 182-3). For Luhmann, therefore, 
a legitimate modern state will probably evolve as a constitutional state, and the 
state's constitution has its essential function in the fact that it contributes to the 
depoliticization of social issues, to the &$ation of political problems, and to the 
relatively narrow demarcation of political power. 

On these grounds, in sum, it might be concluded that Luhmann saw a politi- 
cal system likely to enjoy legitimacy in a modern society as one which describes 
its legitimacy in terms commensurate with the pluralistic and decentred charac- 
teristics of society as a whole. Such a system will, in other words, be likely to be 
a relatively unexpansive system, organizing the transmission of is power in the 
form of a constitutionally circumscribed parliamentary legal state, but avoid- 
ing the dramatic exertion of power or the dramatic expression of legitimacy in 
totalized societal visions, programmes or plans. 

Theory after politics/Politics after theory? 

Luhmann's theory marks, by his own definition, the methodological culmina- 
tion of sociology in its distinction from ontological philosophy, and its political 
components express a consummate segregation of sociological interpretation 
from political theory. However, Luhmann's accusation that the contentions of 
political theory are devalued by its recourse to theoretical convenience and 
false political ontologism need not be accepted as a definitive pronouncement 
on the status and shortcomings of political theory. On the contrary, this accusa- 
tion might in fact be seen to open a critical/discursive space in which politi- 
cal theory might contest the validity of Luhmann's deconstruction of political 
theory and his relative neutralization of society's politics and its legitimacy. In 
response to Luhmann's work, in fact, political theorists might undertake an im- 
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manent critique of his sociology, and they might deploy aspects of this critique 
to state the case for a recentration of theory (and of society) on politics. 

Above all, theorists approaching Luhmann from a political-theoretical view- 
point might discern certain aporia in his conception of power, and they might 
use this to reconceive the societal place of politics. As discussed, one of the 
most prominent innovations in Luhmann's sociology is that it does not view 
power as a resource around which all society's systems are centred or whose 
content is formed, or whose legitimacy is challenged, across the boundaries be- 
tween politics and other systems. Moreover, in ascribing restricted importance 
to power Luhmann also refused to view power as a malign source of personal 
coercion, and he argued that modern societies are marked by an incremental 
inflation of power inside the political system, which is constitutive of the high 
levels of general liberty characteristic of these societies. The modern political 
system generates constant 'increases in power', and this helps it to produce o p  
tions and alternatives for the application of its decisions and to ensure that its 
decisions are implemented with a minimum of immediate duress (1988a: 68). 
In both these respects, Luhmann's decentred account of society depends both 
on a minimalist, and a deeply benign, conception of power and its functions. 

In response to this analysis, it is at least arguable that Luhmann did not ad- 
equately explain why power should be seen as a medium which is restricted to 
politics and why society as a whole should be relatively unconcerned by power 
and the legitimacy of its application. To be sure, Luhmann's suggestion that 
power is only a political medium is expressed cautiously and in varying terms, 
and at times it includes more expansive concepts of power. Most obviously, 
he argued that power, like other systemic media, is a symbolically generalized 
medium of communication, which originally evolves from 'trivial, everyday 
situations' (1997: 358). As such, power is an evolutionary medium, albeit one 
containing the 'potential of threat' and covered by 'possible sanctions', and, 
like other such media, it acts as a premise for the coordination of otherwise 
contingent actions, and it creates alternatives or possibilities for action which 
serve the functional abstraction and regularization of distinct communications 
(1997: 355-6) .I1 At this formative level, then, Luhmann accounted for power as 
a specifically societal medium, and he examined the first diffusion of power as 
a specific societal phenomenon. 

In addition to this, in his triadic conception of the political system Luhmann 
extended the category of politics to include modes of communication which 
other theories assign to other social systems, and in this way his analysis of 
power expands the medium of power to incorporate a great variety of societal 
communications. For instance, Luhmann construed many communications in 
the press, in other media, or even in social movements, as determinately politi- 
cal. Furthermore, he also acknowledged that on occasion other social systems 
enter a 'parasitic' relation to the political system, and they borrow power from 
politics in order to implement specific decisions or prohibitions (2000: 69) . I 2  

Organizations of labour, for example, are organs which transmit communica- 
tions in the economy, but they also utilize power as they engage in corporate 
regulation or collective bargaining (2000: 79). In fact, he argued, in a relatively 
pacified society, where the political system has differentiated and legitimized 

D
ow

nl
oa

de
d 

by
 [

C
hu

la
lo

ng
ko

rn
 U

ni
ve

rs
ity

] 
at

 0
6:

49
 2

9 
D

ec
em

be
r 

20
14

 



itself as a distinct focus of power-application, this system is also able to 'open up, 
develop and cultivate' a 'plurality of distinct foundations of power'. Under such 
conditions, power might, for example, attach itself to the 'free labour contract', 
through which qualified social agents exercise power in monetary negotiations 
relevant to their employment or their careers, or it might attach itself to 'key 
positions' in societal organizations, the bearers of which obtain power as a mark 
of personal/professiona1 distinction or authority. In this respect, a modern soci- 
ety, in which the direct implementation of 'physical means of violence' is scarce, 
also enables a widened inflation of societal power, and it allows a generalized 
increment of power throughout 'society as a whole' (1970: 160). In connection 
with this, Luhmann also periodically altered his narrowly political concept of 
power by defining organizations (including professional bodies, groups with 
select membership, institutions, etc.) as bodies possessing powers of sanction 
and preference which serve the 'differentiation and the distribution of power' 
through all areas of society (1987a: 122). 

Most importantly, moreover, Luhman added to these qualifications by claim- 
ing that in modern society power and law are structurally coupled, so that law is 
a system which also transmits political power. In this coupling of law and power, 
power flows into and is 'conserved' in law (1988a: 94), and a portion of 'politi- 
cally organized coercive power' is assigned to private social agents whenever 
these agents wish to utilize the law to pursue justified legal claims (1997: 357). 
Conversely, the 'self-referential juridification of power' also provides the form 
for the societal transmission of power, and it is only where power becomes legal 
power that it can be effectively radiated through society (1997: 357). Modern 
power, consequently, always extends beyond the political system: it is always also 
legal power, and it is only through its juridification that power can function as a 
'medium of world construction', able to comprehend the conditions of its own 
societal application (1997: 357). 

Despite these variations in his analysis of power, however, the distinctive fea- 
ture in Luhmann's sociology is that it restricts the compass of power and it is 
reluctant to conceive sites of societal contest or coercion outside the political 
system as locations of power or of specifically political communication. On Luh- 
mann's terms, power positioned outside politics - perhaps power mediated in 
familial or other intimate milieux, in educational relationships between teach- 
ers and pupils or tutors and students, or in professional associations between 
junior and senior colleagues or between employers and employees - could not 
be applied in accordance with a strict binary code, it could be neither effectively 
supported nor enforced by political decisions, and conflicts or differences en- 
acted in these relationships could not be accounted for or resolved as specifi- 
cally political contents.lg For this reason, Luhmann's work is at least susceptible 
to the accusation that it does not adequately elucidate why it determines some 
communications as transmitting power and others not, that it does not fully 
justify its substantive distinction between power in the family or in the place 
of work or worship and power in the political system, and that (most impor- 
tantly) it does not explain why the political system (and its legitimacy) does not 
factually rely on the production and application of power in other systems. In 
respect of this third point, it might be asked, for example, whether it is merely 
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a technical purism which prevented Luhmann from admitting that political 
power is generated and transmitted in systems outside politics - for example, 
that certain religious and educational practices both disseminate and reinforce 
political power, and that certain economic activities are subject to political 
protection and in turn bolster and legitimize existing governmental systems. 
Similarly, it might be asked whether it is truly justifiable to deny that social 
practices outside politics both contest and constitute power - for example, that 
antagonisms over educational material alter the evolutionary content of power, 
or that communications originating as economic exchanges or as religious be- 
liefs eventually set the preconditions under which power can be exercised. In 
general, then, it might also be asked whether it is really plausible to claim that 
the legitimacy of the power of the political system does not depend on wider 
motivational horizons produced by other social systems, that it does not appeal 
to communications in a number of social systems in order to reinforce itself, 
and that, consequently, it is not also controversially objectified in other systems 
where these systems externalize antagonisms or malfunctions. 

Additionally, a critical reading of Luhmann might also argue that, even if 
viewed in strictly immanent terms, his theory does not justify its restrictive ac- 
count of politics and political legitimacy. Although claiming that the political 
system has no primacy in the organization of society, Luhmann also argued 
that the primary function of the political system is to make cotlectivety binding 
decisions, that is, decisions which are applied across different systems of society. 
This might be taken to mean (although Luhmann gave little away on this point) 
that there are certain instances where other systems experience or communi- 
cate problems which can only be resolved through acts of external intervention 
conducted by the political system. Politics, therefore, might act as an addressee 
where structural couplings evolve between one system and a different system, 
which neither of these systems, using its internal rationality, can cause to disap 
pear. In consequence, it might be argued that Luhmann implicitly admitted 
that the political system must, occasionally at least, assume a central position in 
society, and that, in so doing, it contributes in an eminent manner to the stabil- 
ity of all society. Indeed, implicit, yet suppressed, in this aspect of Luhmann's 
theory is the suggestion that under some conditions the political system is able 
to understand and perhaps resolve societal problems with the eye of a distinctly 
privileged rationality: that is, with an eye which sees the colEective or trans-systemic 
implications of societal problems, and which can make decisions which effec- 
tively comprehend and accord with the rationality of more than one system at 
the same time.14 On these grounds, questions can be raised about Luhmann's 
claim that the legitimacy of a political system is internally selfdescriptive, that 
it cannot provide a model of legitimacy for all society, and that other systems 
might be relatively unaffected by the legitimacy (or otherwise) of those com- 
munications marking themselves as political. If a political system can respond 
in a palliative manner to communications in more than one system at the same 
time, then it might be assumed that it must also be able to legitimize its inter- 
ventions to more than one system at the same time, and that its selfdescription 
as legitimate might be able to replicate or transplant itself into the selfdescrip 
tions of other systems. 
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These queries raised against Luhmann's social theory are all connected with 
the concept of legitimacy. Over recent years, many theorists have diagnosed 
problematic elements in Luhmann's conception and limitation of politics. Many 
of these, both sympathetic and hostile to his work, have sought to correct this 
conception and to insist, contra Luhmann, that politics must be analyzed as an 
emphatic resource in society. Most notoriously, in the late 1980s and early 1990s 
Fritz Scharpf and Renate Mayntz took issue with Luhmann from an adminis- 
trative-science perspective, and they contradicted his claim that society cannot 
be subject to reliably centralized acts of political steering (Scharpf, 1989: 16). 
Mayntz, most notably, opposed Luhmann's decentred account of the political 
system by defining the modern political system as a system which stands above 
other systems and is responsible for the 'management of the interdependence' 
between other systems or 'partial systems' (1995: 155). Also from an institution- 
alist angle, in the 1990s Heinrich BuBhoff argued that, even in systems-theoreti- 
cal construction, society concedes a 'special status' to its politics, and that one 
element of the political system must be able to disengage its perspective from 
other political communications and to specialize its resources on 'leadership 
performances' (1993: 133). From his perspective between institutionalism and 
hypermodern sociology, analogously, Helmut Willke has sought to integrate 
Luhmann's analysis of societal polycentricity into a theory of politics which, 
whilst denying that society can be represented as a political unity by its state, 
configures society's politics as a function of 'contextual steering', guided by 
'visions of commonly possible future'. Willke's theory thus corrects Luhmann's 
approach by transforming the political system into an 'instance of supervision', 
coordinating and mediating the knowledge contained in different systems 
(1997: 142, 163). 

In addition to these more institutionally inflected responses, Luhmann's re- 
striction of politics has also generated a series of new attempts to envision and 
define the constitutively political contents of modern societies. Michael Th. 
Greven, for example, has-accepted Luhmann's view of the political as crystal- 
lized in contingent decisions, and he has seconded his claim that the infla- 
tionary need for decisions is the insignia of 'modernity in politics' (1999: 14). 
However, Greven has also severed the concept of the decision from systems- 
theoretical analysis of politics by redefining it as a paradigm of generalized so- 
cietal reflection, so that all modern social agents are determined by their need 
to make decisions. Armin Nassehi, analogously, has also proposed an expansion 
of Luhmann's concept of politics and decision-making; central to this is the as- 
sertion that decisions in the political system are not merely contingent events, 
but in fact introduce experiences of 'collectivity' into the political system by re- 
fracting contests and communications in broader 'social spaces' (2002: 45-6). 
Urs Sdheli's work on Luhmann also offers a political correction to the catego- 
rial structure of systems theory. Employing theoretical elements derived from 
Ernesto Laclau's theory of hegemony, Sdheli has accepted Luhmann's view of 
politics as a semantic-communicative terrain, but he has modified this to argue 
that politics constantly enacts a contest over the dominant discourse or form 
of paradox in the political system. His project for a 'policy of deparadoxifica- 
tion' thus asserts that politics is a realm of antagonistic communication over 
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the system's hegemonic self-reference or self-description (2000: 289), and it 
views politics as susceptible to exceptional implosion or overthrow where its 
programmes struggle to 'organize' or monopolize their contingency in face of 
rival discourses (2000: 271). 

These critical reconstructions, however, have tended not to place the concept 
of legitimacy in the foreground of their corrections,15 and Luhmann's configu- 
ration of this concept, surprisingly, has not aroused great political-theoretical 
controversy. As discussed, Luhmann asserted that in modern society legitimacy 
is a highly variable reference, whose content cannot be generalized across in- 
ter-systemic boundaries or derived from normative or factual contents outside 
politics. This concept of legitimacy depends on the presupposition that politi- 
cal power is not transmitted in all areas of society, that the criteria of power's le- 
gitimacy are internal to the political system's selfdescription, and that contests 
in other spheres of society do not either produce legitimacy for politics or raise 
politically constitutive questions about legitimacy. The question of legitimacy, 
in other words, is a question which can only be raised by the political system 
about itself. Indeed, in constraining the concept of legitimacy in this manner, 
Luhmann implied that the expansion of debate about legitimacy to include de- 
bate about the family, about education, about the economy, or about religion, 
is likely to lead to the dedifferentiation of politics, to the unsettling of the basic 
self-reference of politics, and, ultimately, to the de-legitimization of the political 
system as a whole. The claim that legitimacy is an element of the selfdescription 
of the political system thus also includes the (more implicit) claim that this is 
a small selfdescription, restricted both practically and cognitively to one nar- 
rowly delineated set of functions. 

However, if it is argued that, even on Luhmann's own terms, political power 
exists across inter-systemic boundaries and is structurally determined by com- 
munications in other systems, then it might also be argued that the concept of 
legitimacy has a broader and more substantial content than Luhmann is will- 
ing to acknowledge. Several clear theses against Luhmann present themselves 
on this point. First, it might be argued that, if all social systems receive and 
generate politically relevant (or even constitutive) power, then the legitimacy 
of the political system is indirectly invoked in many local communications and 
conflicts. If this is so, the legitimacy of politics both relies upon, and might be 
contested within, the communications of many social systems at once, and it 
must explain itself as an underlying reference in a number of distinct areas 
of practice and exchange, which are not reducible to one rationality. If power 
overarches or originates in more than one system, therefore, the conditions 
of its effective application must also be communicated, negotiated, or at least 
Ascribed in more than one system and more than one rationality at the same 
time, and there is always a possibility that, in order to stabilize and legitimize 
itself, the political system will have to legitimize a number of practices in a 
number of social systems, and thus also to appeal simultaneously to a number 
of rationalities. 

Second, then, it might also be asserted that, if the political system resolves 
miscommunications between other systems and contains resources of rational- 
ity which traverse other systems, the legitimacy of this system might be seen to 
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constitute a prior and generalized precondition of the legitimacy and stability 
of all society's systems. In other words, if it is accepted that the political system 
might at times be required to de-differentiate its relation to other systems in 
order to defend the overarching differentiation of society as a whole,16 it might 
also be assumed that this system acts as a repository for a generalized social 
rationality, that it applies this rationality for the benefit of all society, and that 
it must lastly describe and legitimize itself in accordance with this rationality. 
On this critique, in fact, the legitimacy of politics is always remotely co-implied 
in the rationalities and selfdescriptions of other social systems, these rationali- 
ties are sustained by their ability to borrow power from politics in a form which 
can describe itself as legitimate across systemic boundaries, and all systems ulti- 
mately rely on or refer to the legitimacy of politics. 

Third, most contentiously, it might also be argued that Luhmann's political 
sociology is itself surreptitiously inclined to enunciate a set of normative claims 
and to declare a selective preference for a distinct model of legitimacy." Indeed, 
he expressly stated that the condition of 'self-limitation' likely to characterize a 
legitimate modern political system can be effected through a reflexive 'political 
decision' within this system, in which this system reflects both on its position 
within society and on the wider interests and needs of society as a whole, and 
so decides adequately to differentiate itself from society's other system (2000: 
424). Even the societal condition of differentiation, therefore, evolves from the 
momentary dedifferentiation of the political system. On these grounds, again, 
Luhmann's theory is vulnerable to the challenge that it endows the political 
system with generalized cognitive faculties, that it views the differentiation of 
society itself as partly conditioned by political acts and a generalizable political 
rationality, and that, at the very least, his theory should give normatively sustain- 
able justification to its preferred model of the adequately functioning political 
system. This, in turn, necessarily stimulates a discourse on legitimacy which 
cannot escape generalized demands for evidence, consensus and accountable 
vindication. 

The concept of legitimacy might, in sum, be viewed as an important breach 
in Luhmann's theory, and its essential claim that politics does not obtain legiti- 
macy by appealing to generalized or inter-systemic rationalities is highly ques- 
tionable. Political theory insistent on a structurally thickened or convergent 
concept of politics might, therefore, take this concept as a point of critical 
departure in its engagement with Luhmann. Indeed, the precariousness of his 
concept of legitimacy might be taken as an index of the fact that his account 
of society is always more generally and more emphatically politicized than he 
openly admits. 

Conclusion 

At an express level, Luhmann's political sociology restrictively defines politics 
and legitimacy as the contingent selfdescriptions of a narrowly defined politi- 
cal system. Central to this definition is the accusation that the normative meth- 
odologies defining legitimacy as a crucial attribute of the political system, and 
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indeed of all society, are inadequate. Such theories, Luhmann argued, falsely 
impute a universalized ontological substance as the foundation of society, and 
they speciously derive a description of society's necessary order from monadic 
or residually metaphysical concepts of rationality, normativity and causality. In 
fact, he stated, there is no generalized rationality in society, and the belief that 
politics might refer to such a rationality in order to explain its legitimacy is il- 
lusory. If read against the grain, however, there emerge self-critical breaches in 
Luhmann's social theory, and his intended alleviation of society's metaphysi- 
cal politicality depends, arguably, on certain conceptually obscured sleights of 
hand. Indeed, there are moments where his sociology contains, or at least al- 
lows for, a far more expansive notion of politics and a far more generalized 
concept of political legitimacy than those which he openly articulates. 

One conclusion which might be drawn from a critical scrutiny of Luhmann's 
political sociology is that his proposal that sociology should be finally dislocated 
from political theory is problematic. The critical aporia in his work indicate 
that even the most rigorous attempt to view society in acentric or polycentric 
categories struggles to suppress the generality and distinctive politicality which 
certain societal exchanges possess. Even the most resolute attempt to think of 
society as lacking rational-normative substructure cannot expel the sense that 
societies inevitably condense their rationalities around questions concerning 
the legitimacy of power. Indeed, in tacitly admitting the occasional primacy and 
generality in society of something like the political, Luhmann, for all his theo- 
retical anti-humanism, might also be seen to admit the primacy and generality 
in society of something like the human, for politics articulates those moments 
in the systemic fabric of society where society's communications both refer to 
and produce a rationaldiscursive substrate which is uniform and relatively self- 
identical across different social systems. This substrate might plausibly be taken 
to be coincident with human interest. 

Political theory, finally, might well engage with and be productively shaped 
by the anti-normative and anti-humanist elements of Luhmann's sociology. 
Above all, it might reflect on Luhmann's claim that normative theory derives 
its preconditions from selectively constructed ideas of humanity, interest or 
rationality, to which society, in its factually evolving differentiation, cannot be 
made transparent. Political theory might respond to this claim by straining its 
resources to acquire a multi-paradigmatic interpretive flexibility, to evolve self- 
critical checks on its conceptual complacency, and to avoid the inflation of sim- 
ple or monadic concepts to determine and explain all areas of social evolution. 
However, political theory can also find improbable confirmation in Luhmann's 
work that, contrary to his own stated conclusions, society cannot be conceived 
as fully decentred or contingent, it cannot avoid momentary political conver- 
gence, and it cannot suppress generalized and eminently political accounts of 
legitimacy. 
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Notes 
1 During the various stages of its evolution, I have discussed this article with members of the 
HINT group in the Department of Politics at the University of Glasgow. I have responded to 
critical comments on it provided by anonymous readers for Distinktion. I have also discussed 
aspects of it with Jean Clam and Raf Vanderstraeten. 
2 The reception of Luhmann was well under way in the German legal establishment by the 
early 1970s. For an early example of this reception, see Rasehorn (1973). On the much later 
reception amongst British legal theorists, see King (2001). As an example of a widening de- 
bate with Luhmann in legal discourse outside Germany, see Nobles and Schiff (2006). 
3 The political-theoretical aspect of Luhmann's work received its first thorough consid- 
eration in Beyme (1991: 238). However, this reception remains precariously founded, and 
political-theoretical debate with Luhmann has usually restricted itself to the issuing of sharp 
rejoinders where his work questions one particular assumption of theoretical political sci- 
ence. On the wider problems of a debate between Luhmann and more conventional posi- 
tions in political science, see G6bel (2000: 169). Also, see more recent commentary on the 
reception of Luhmann in political theory in Hellmann and Fischer (2003). 
4 On this, see Clam (2006: 152). 
5 The belief of the 'old European tradition' that the 'concept of legitimacy' pertains to the 
'realm of law' cannot, for Luhmann, be transferred into a functionally differentiated society 
(1981b: 66). 
6 In his attack on the Enlightenment, Luhmann denounced the normative principles of 
Enlightenment theory as the persistent results of a 'metaphysics of consciousness', which had 
supplanted the classical 'ontological metaphysics' (1967:106). 
7 A particularly egregious example of this literalism is Brodocz (1999: 338). For a far better 
interpretation, see Lange (2003: 293). 
8 Luhmann described the 'socialist states of the Eastern bloc' as a primary example of this 
(1981~: 29). But he also criticized capitalist states for imposing high taxes and using their 
fiscal resources for 'offering advantages which the individual person has not earned' (2000: 
423), and for thus obstructing the autonomous communications of the economy. Contrary 
to more aestheticizing views on his sociology, therefore, Luhmann attached himself more or 
less explicitly to a neo-liberal agenda in his account of the limits of state intervention and 
the dangers of dedifferentiation. Indeed, throughout his theoretical career he endorsed 
the restriction of the number of themes (especially economic and educational) which are 
deemed susceptible to politicization and so supported a model of the minimal state and a 
minimal conception of politics. In his early works, he spoke acerbically of intellectuals and 
educators in the wake of 1968 who felt inclined to run together political and educational 
communications. He saw the 'traces of 1968' as primarily evident in an annoying increase 
in the 'stubbornness of individuals' who feel entitled to misconceive private grievances as 
political themes (1987b: 152). In the political writings of the middle period of his career, he 
inveighed against the expansive policies of the welfare states of the late-Keynesian polities of 
Western Europe, arguing that these states tend towards 'constantly increasing inclusion of 
themes and interests as capable of being politicized' (1981~: 48), and, to combat this, he rec- 
ommended a 'reduction of politics to its exact function - the satisfaction of the need for col- 
lectively binding decisions'. Only through this self-limitation, he argues, might the political 
system become adequate to the 'functional differentiation of society' (1981~: 122). Indeed, 
Luhmann even argued that the state's 'selfdescription as a state' tends to undermine the 
functions of the political system by giving rise to the appearance that society is hierarchically 
ordered around its politics and that the state can act as an addressee for all societal problems 
(198713: 103). In his very last works, then, he continued to ridicule political systems which 
seek to 'steer the economy via plans for production and determination of prices' (1997: 357). 
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Similarly, in his posthumous work he again criticized the provision of welfare as a 'political 
purpose which could legitimize the selection of means' (2000: 365) and he even ruminated 
approvingly, like Ernst Forsthoff before him, on the possibility of placing a 'constitutional 
control on the evolution towards the welfare state' (1997: 1087). On this account, therefore, 
whoever reads Luhmann's work as lacking political selectivity or as not oriented towards 
typically neo-liberal thought patterns is - in my view - not reading him in a very discerning 
manner, and such interpreters are far too literal and suggestible in their acceptance of his 
claim that the political system only promotes distinct institutional forms as elements of its 
selfdescription. For what is, in my view, the most persuasive classification of Luhmann's l i b  
era1 conservatism, see Nahamowitz (1988). 
9 For a related commentary on the relation between the selfdescriptions of a political sys- 
tem and the emergence of its factual evolutionary form, see G b e l  (2003: 216-24). 
10 For an excellent account of this, see Verschraegen (2002). 
11 Helpful on this point is Lange (2003: 92). 
12 At one point Luhmann stated clearly that most systems remain 'ultimately reliant on po- 
litically centred power' (1988b: 304). 
13 My gratitude is due to Jean Clam for corresponding with me and offering very helpful 
analysis on this point. 
14 For the ambiguities in this point see Hellmann and Fischer (2003: 11). 
15 This does not mean that they have ignored it. Lange, for instance, places Luhmann's 
theory of politics in direct relation to other efficiency-based models of legitimacy (Lange, 
2003: 76). Most importantly, Helmut Willke has suggested a systems-theoretically founded 
account of political legitimacy, which argues that a political system obtains legitimacy as it 
resolves problems which cannot be resolved privately and as it determines 'publicly binding 
rules' for the treatment of such problems. He extends this claim, contra libertarian and liber- 
al political theories, to argue that a legitimate political system must also act as a welfare state, 
with a pronounced 'restitutive function' (Willke, 1994: 694,698). However, the concept of 
legitimacy has not been widely identified as the central element in a corrective re-reading of 
Luhmann. 
16 William Rasch does not think this can be the case (Rasch, 2004: 44). 
17 As discussed above, the idea that Luhmann's work contains a normative structure is anath- 
ema to his more literal interpreters. In agreement with my view, however, see Lange (2003: 
44), who identifies a neo-liberal 'normative bias' in his work. 
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