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JOURNAL OF LAW AND SOCIETY 
VOLUME 21, NUMBER 3, SEPTEMBER 1994 
0263-323X 

The Ambitious Modesty of Niklas Luhmann 

MICHAEL KING* AND ANTON SCH(UTZ** 

There are no solutions for the most urgent problems but only restatements without 

promising perspectives . . . success seems highly improbable. On the other hand, we can 
see fascinating possibilities of arriving at a higher level of intelligibility. It requires at 

present a kind of stoic attitude to stay on the job and 'do the formulations'. 

Niklas Luhmann, The World Society as a Social System (1985)' 

INTRODUCTION 

Nothing is more in keeping with the spirit of Niklas Luhmann's work than 
to entitle this article with an apparent paradox: the simultaneous presence 
of ambition and modesty. What Luhmann offers is a theory of society, a 
'grand theory' in the European tradition, but one which runs directly 
contrary to the claims for universal competence and exhaustive accounts of 
reality associated with 'grand theories'. It is a theory which acknowledges 
modestly that it cannot answer many of the important questions that face 
modem societies. 

In his introduction to a glossary of his theoretical terminology,2 
Luhmann places his theory in an historical context. He writes: 

At the end of this century we find ourselves facing new kinds of tasks. The society that 
we observe today is no longer that of Marx, Weber or Durkheim. And even more so, 
it is not that of the Enlightenment or the French revolution. More than ever before, the 
past has lost its binding force and this is also true in regard to the value criteria which 
once formed the basis for the search for rationality. And perhaps for these reasons 
knowledge about the future is more riddled with uncertainty than in any previous 
period. In this situation we can change almost nothing with those instruments specific 
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to science: explanation and prognosis. It must be possible, however, to describe 
adequately what we find ourselves facing. 

Luhmann's theoretical scheme attempts to deal with failures in explaining 
and predicting by placing the emphasis on observation rather than explan- 
ation and prediction. The way that Luhmann achieves this is by limiting his 
analysis of society to what he, in his theoretical scheme, brings to the 
concept of society and not even attempting to discuss 'society', in the way 
that it is understood by others. Problems of consciousness, for example, 
which most other writers see as central to 'society' do not even appear in 
his version of society. The Luhmannian version of society, therefore, does 
not depend upon any political programme, whether socialism, liberalism or 
compromises between the two. The notion of a utopian past or future 
society against which the present may be compared does not feature in 
Luhmann's scheme. 

Just as society for Luhmann is not, therefore, what most people would 
consider society to be, so Luhmannian sociology is not what many contem- 
porary sociologists would consider to be sociology. Yet Luhmann is quite 
aware of the identity problems of contemporary sociology, but still insists 
that his theoretical scheme should be considered as sociology in that it 
attempts to analyse society as an essentially social phenomenon and not 
deal with societal issues merely at the level of abstraction. Indeed, the 
project that Luhmann sets himself in his writings represents the very 
summit of sociological ambition, while never allowing his readers to forget 
that his theory does not recognize summits or privileged panoramic 
viewpoints. 

Unlike many social theories Luhmann's scheme does not depend upon 
the kind of reductionism that one finds in biological, psychological or 
economic models which transform society or societal events to 'facts', 
whether biological, psychological or economic, rather than treating them as 
uniquely 'social'. In another sense, however, Luhmann's theory is reduc- 
tionist. Indeed, reduction is the very subject of the theory, its starting 
point.3 In Luhmann's scheme 'reality', the external world, is inaccessible. 
Gathering or obtaining knowledge about it is constructing it. Construction, 
in turn, is simplifying and choosing among possible simplifications. All 
system are agents of and for reduction. Where Luhmann's theory differs 
intrinsically from other reductionist observers, however, is in the fact that 
it makes reduction one of its deliberate choices. The theory selects problems 
that are reducible to components capable of yielding results and questions 
capable of being answered according to their own theoretical terms. 

OBSTACLES TO UNDERSTANDING LUHMANN 

Understanding Luhmann is not easy, even if one reads German fluently or 
has access to translations of his major works. The difficulties are largely not 
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ones of words or language but of concepts. Luhmann's basic unit for analy- 
sis is the system and not individuals, social groups, ideologies, culture, and 
so on. Systems relate to each other and to their environments through 
observation, which reconstitutes everything observed in the system's envi- 
ronment into a distinction.4 'Society' consists, therefore, not of a single 
social system, but of many: one for law, one for economy, one for science, 
one for Luhmannian theory, and so on, each of which constructs itself and 
its environment according to its distinctive operations. Each system repre- 
sents an entity, existing within an environment which it itself constructs 
from its operations. Furthermore, it reproduces its own identity within that 
environment. In this sense the parts are more important than the whole. 
One could even say that the whole is less than the sum of its parts. 
Luhmann thus emphasizes the inadequacy of all totalizing concepts, such 
as 'man' or 'nature'. 

Before moving on to look at these important parts of Luhmann's 
scheme, we shall examine what we see as four of the major obstacles to an 
appreciation of Luhmann's theory of autopoiesis or operationally closed 
systems, which may arise from certain strands of past social theory. These 
are: (1) the need for causality; (2) the unified individual; (3) functionalism; 
and (4) social reality. 

1. The need for causality 

As long as one maintains that the aim of social science is to study object- 
ively chains of causality which connect social phenomena and that this aim 
is realizable, as long as one holds on to the belief that it is possible to 
produce a definitive explanation for any social event, it will really not be 
possible to enter into the spirit of Luhmann's approach to society and the 
social world. Yet Luhmann in his theory makes no attempt to reform the 
philosophical notion of causality. His focus is rather on the improbability 
of the elusive phenomenon which we call society and which incorporates so 
much meaningful activity and offers such a range of possibilities. 

For Luhmann, to conceive of the possibility of a sociology which is able 
to predict accurately social behaviour is to deny the problematic and 
contingent nature of society. He rejects the belief that sociology should 
define itself as a producer of causal explanations or that science, including 
social science, should take on the role of generating norms, that is, all those 
'ought' statements which are based on political, moral or religious beliefs, 
or on causal theories founded ultimately on such beliefs. Since there can be 
no ultimate observer, any causal accounts produced by sociology are 
limited in their application or are bound to lead to disappointments. Where 
causality is concerned, Luhmann's starting point is the disappointing 
results of causal explanations and the lessons derived from these disap- 
pointments rather than the explanatory theories themselves. As we shall 
see, functionally differentiated social systems are functional to society in 
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the sense that they provide the conceptual means (such as notions of 
causality) whereby things that appeared improbable are transformed into 
probabilities. This is not simply a matter of masking the truth or giving 
things a rationalistic or convincing appearance; rather, the very evolution 
of society depends upon these improbable-into-probable transactions in 
such a way that what was improbable actually becomes probable. In this 
way, Luhmann then begins where causal explanations fail by converting 
questions of causality into questions of probability and contingency. 

2. The unified individual as the preferred unit of sociological analysis 

In a general way, social theories have tended to reduce societies to collec- 
tions of individuals. Individuals differ because they exist within different 
cultures, different political ideologies, different epistimes, and so on. These 
theories differ from one another in the way in which they interpret the rela- 
tions between individual and society. Psychoanalytic, social, psychological, 
and many sociological theories construct society as the sum of relations 
between individuals. These see social institutions as projections of individ- 
ual needs and interests. 'Common sense' interpretations also tend to 
present an implicit version of society as something constructed by people 
and of different societies as reflecting differences in cultural or racial char- 
acteristics, which in turn are a product of individual diversity. According to 
Luhmann, this portrayal of the individual as the prime mover, principal 
actor and, therefore, preferred unit for the analysis of the social world may 
well have been useful at some moment in history when: 

[s]ocial status (condition, quality, itat) was the most stable characteristic of an individ- 
ual's personality. This is no longer possible for a society differentiated with respect to 
functions, such as politics, economy, intimate relations, religion, sciences, and education.5 

The functionally differentiated nature of modern society thus disqualifies 
'the individual' as a useful unit of sociological analysis. 'Nobody can live in 
only one of these [functionally differentiated] systems.' This is not to deny 
that individuals exist as minds, brains, conscious systems. Nor, according 
to Luhmann, is it 'to deny that we are all human. But to want to be human 
has no scientific basis. It amounts to sheer dilettantism'.6 

Luhmann's concerns, therefore, are very much those of a sociologist who 
wishes to avoid what he claims are the severe limitations that arise from 
conceiving societies in other than sociological terms. In the first place, for 
Luhmann there must be a clear conceptual distinction between what people 
think (consciousness) and what they communicate to other people (commu- 
nication). According to his theoretical approach, the way to approach an 
understanding of society is through their communications, which in 
modern societies are organized into functionally differentiated systems. 
Secondly, Luhmann believes that sociological theories that apply a society- 
as-individuals approach to modern societies will inevitably give priority to 
one functional system to the exclusion of others or to the interpretation of 
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others from the perspective of one observing system only. It could be 
argued, therefore, that theories based upon the power inequalities between 
races or genders are essentially political theories and not sociological in the 
sense that they cannot describe social phenomena in societal terms, but are 
obliged invariably to return to explanations founded on differences 
(whether biological or socially constructed) between individuals or groups 
of individuals. 

3. Functionalism 

In Luhmannian theory the notion of functionalism is completely reformed 
from previous sociological ideas of what is and what is not functional for 
society. In order to grasp the full sense of this modification, we need to 
identify the two major concepts that characterized functionalist thought 
prior to Luhmann. These were: 

(a) The organismic image or body corporate 

Society, like the body, was seen as consisting of many different organs each 
contributing to the well-being of the whole in ways which are specific to 
that organ. Within this version of functionality is an implicit notion of 
causality. The organs of society are the cause of its healthy functioning. 
Malfunction or inefficiency in one system causes poor performance and 
possible failure in other systems. This eventually results in social disorder 
and ultimately in the complete collapse of society. 

(b) Perfection 

According to this fundamental notion of medieval theological and philo- 
sophical thought, society was part of creation and as such was naturally 
perfect. Where imperfections existed, they could be attributed to precise 
events or to guilty culprits, external to society itself. So that for each 
evident imperfection in society a precise external cause could be identified 
as its source, such as the plague, a bad harvest, or an invasion by the 
Tartars. After Kant, the concept of perfection was replaced by that of 
conditions-of-possibility, according to which the plague was no longer seen 
as the result of, for example, celestial vengeance for the desecration of the 
Host, but was rather an improbable outcome of the combination of rats 
and microbes. Thus, the 'imperfection' in society was not external to nature 
but part of nature itself. This meant that nature was not naturally good or, 
in other words, that reality was not composed of naturally 'best solutions', 
but instead of fragile and transient outcomes of contingent conditions. 

Luhmann's concept of functionalism frees the notion of function from its 
links with both the organic image and the notion of perfection. It consid- 
ers society as the ongoing result of its own capacity to reproduce its own 
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conditions of possibility. Functionalism in this new Luhmannian sense is 
not compatible with the idea of agencies 'being functional' to society, 
performing part of the task of the whole. Anything that is considered as a 
task of society must first be produced by society and this production 
depends upon conditions that could be otherwise. Functions are not given 
entities. They emerge from selections which could have been made differ- 
ently. In this way, according to Luhmann, what sociology, as an observer 
of society, identifies as functional to modem society (for example, law, the 
family, the economy, science, religion, and so on) are the result of the 
evolution into increasing differentiation which characterizes these societies. 
Their functionality is, therefore, a result of selections which have permitted 
social systems to see society (and, in some cases, themselves) in terms of 
functionality (see 'Societies and Social Systems' below). Criticisms directed 
against Parsonian functionalism, therefore, have little relevance to 
Luhmann's theory with its emphasis upon the contingent nature of social 
functions and its problematizaton of the very notion of functionality. 

4. Social reality 

Within contemporary sociology, the idea that people construct their own 
social world has by now become banal. As a theoretical orientation, it 
focuses attention on the social activities, such as science or politics, through 
which versions of social reality are constructed. In its normative form, 
social constructionism is used in a critical way in order to demonstrate how 
the 'reality' constructed by institutions such as courts, scientific laboratories 
or political parties falls short of, distorts or provides only a partial account 
of what the writer is able to identify as 'reality' or, at least, a more realis- 
tic or valid 'reality'. What Luhmann tells us is rather different. Following 
George Spencer Brown,7 he claims that 'there is an external world, which 
results from the fact that cognition, as a self-operated operation, can be 
carried out at all, but that we have no direct contact with it'.8 At the 
psychological level, therefore, there is a system (consciousness) which 
'knows' the world through its selection or coding of external stimuli 
followed almost instantaneously by its internal operations upon them. 

For Luhmann, as we have seen already, it is not people who determine 
social reality by constructing the world around them. Social reality is not 
produced by individual or collective consciousness nor are societal institu- 
tions simply a translation of human needs into social form. In addition to 
this, however, Luhmann - much like Foucault, and in certain respects for 
the same motives - criticizes structuralist accounts of society.9 He also 
rejects language as the starting point for a theory of society. Even if 
language may be the consequence of biological or psychic structures,' to 
analyse society in terms of language is to deny society as an independent 
phenomenon worthy of scientific analysis in its own right. As we shall see, 
society, for Luhmann, consists only of communications, which are selections 
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produced from choices that have historically become available." Language 
may be, and often is, an important mode of communication, but commu- 
nications are neither produced nor pre-programmed by language. 

Without people and their capacity to use language there could, of course, 
be no communications and no society at all. In this sense and only in this 
sense (and not as conscious entities or starting points for any sociological 
analyses), people and language are indispensable to contemporary society. 
In order to understand Luhmann's theory of society, therefore, one needs 
to go beyond social constructionist and linguistic approaches to social real- 
ity, while at the same time retaining the notion of the phenomenal nature 
of society and the possibility that many versions of social reality may exist 
alongside one another at any one time. The central problem which has to 
be confronted is that of a reality which exists but which is inaccessible. 
There can be nothing other than observation, no universal 'truth' without 
reference to a particular system and no ultimate observer, meaning an 
observer which could not itself be observed. When Luhmann writes about 
society, he is writing exclusively about what he refers to as 'world society', 
that is to say, a society limited by the boundaries of what is communicable 
(or more precisely, communicated) and by no other boundaries. 

COMMUNICATIONS, SOCIETY (GESELLSCHAFT), 
AND SOCIAL SYSTEMS 

'Societies are encompassing systems, in the sense that they include all events 
which, for them, have the quality of communication."'2 For sociology, they 
represent simultaneously the subject matter and the great Unknown, the 
sum total of all possible meanings. In Luhmann's words, society is 'the 
closed system of connectable communications, reproducing communication 
by communication'.13 One arrives, therefore at a typical Luhmannian circu- 
lar description, in that anything which can be understood through 
communications as belonging to society forms part of that communicative 
universe which is called society. Society, it must be emphasized, exists quite 
independently of people or consciousness and will continue to exist and to 
reproduce itself just as long as communications, that is, speaking, gestur- 
ing, writing, acting or omitting to act continue. 

Society is 'world society' in the sense that it represents the boundaries of 
what is 'known' and communicable. It is the whole world of communicable 
meaning among human beings. It 'cannot be the subject of communication 
because we cannot distinguish it from anything that it does not encom- 
pass'.14 For Luhmann, therefore, society cannot be limited by national 
identities, such as English, French or American society, since today all 
three, along with all other national entities, form part of a communicative 
whole which relate to one another politically, economically and in other 
ways, existing for one another within one society. Within different contexts 
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society, however, may be as small as an isolated village or tribe or as large 
as 'the global system of the world society'. It may consist of many different 
communicative subsystems which are organized in different ways, accord- 
ing to nature of the society. The operations of these sub-systems produce 
communications. 

Society, unlike social subsystems, is unable to communicate with its envi- 
ronment,'5 as it itself consists of all that is communicable. Yet, this is not 
to say that the environment is identical for all societies. For example, the 
environment for an 'isolated tribe', that is, a tribe that does not know of 
and is unknown to the rest of the world, does not extend beyond the rain 
forest and the sky. Obviously, this does not mean that the trible is inca- 
pable of imagining gods and supernatural causes for earthly events. Such 
gods, however, are able to manifest themselves to the tribe only in ways 
that are known and, thus, form part of the tribe's environment. Once it has 
been discovered by explorers, the environment for the tribe soon becomes 
the whole world. Consumer goods and diseases arrive giving the tribe not 
only a knowledge of the world society outside the rain forest, but also a 
dependence on the social systems of that world: health, economics, law, 
and so on. The tribal leaders may still try to retain an identity for the tribe 
as autonomous, existing within a closed communicative world, but pertur- 
bations from the tribe's environment - the death of its members from 
'white man's diseases', the attraction of industrially manufactured goods - 
make such an identity impossible to sustain. The tribe has become part of 
world society. 

Building on Durkheim's distinction between societies based on mechani- 
cal and organic solidarity, Luhmann sees pre-modern societies as either 
organized into equivalently structured sub-systems (segmentary differentia- 
tion), such as religious clans or families among which there was relatively 
little interdependence or structured according to an unequal distribution of 
wealth and an hierarchical architecture of power (stratificatory differentia- 
tion). Modern societies, for Luhmann, have the unique quality of being into 
divided into functionally differentiated subsystems.16 

In the broad theoretical tradition of the division of labour,'7 from which 
Luhmann's idea of functional differentiation is a direct descendent, these 
diverging practices are seen as resulting from choice, learning and rational 
preferences. By contrast, Luhmann, as we have already mentioned, sees 
these functions simply as having happened, not through conscious choice 
or rational decisions, but through selections in the way that events in the 
environment were observed, which gave rise to the possibility of further 
selections, and so on. Systems become functional for society because, 
through a process of evolution (see below), they have come to be seen and 
understood as functional for society. 

Luhmann sees the functional differentiation present in modern and 
contemporary society as having evolved as a result of the increasing 
complexity of the society combined with the absence of any transcendent 
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authority, such as God's law or the sovereign's rule. Furthermore, and of 
particular importance for the development of his theory, he attributes to 
these functionally differentiated subsystems, not only labour divisions, but 
the organization of meaning through the production of communications 
using their unique binary coding of the external environment. These func- 
tionally differentiated systems are diverging practices, spheres of activity, a 
collection of autonomous but interdependent process each derived from its 
exclusive use of one of what Talcott Parson called symbolically generalized 
media and Luhmann refers to as the Symbolically Generalized Media of 
Communication. Economy, for example, uses the medium of money, law of 
legality, politics of power, science of truth, religion of faith, sexuality of 
love. Although these media have meaning for the whole of society, they 
are developed within subsystems as a binary code by which the system 
'understands' or 'reproduces' society, the environment and its identity or 
self-image. The code for science, for example is true/false, for law, legal/ 
illegal, for medicine, healthy/unhealthy, and so on. 

The limited access to the external environment creates serious problems 
of communication between systems. In the functionally differentiated 
conditions of modern society these systems are operationally closed in 
terms of their uniqueness of their function. Law, for example, can only 
perform its own functional operations, such as holding trials and making 
legal judgments. It cannot replace the functional operations of the econ- 
omy, nor can religion replace politics. The meanings that they produce 
through their communications are also closed in the sense that communi- 
cations generated by one system, using its unique coding is able to be 
'understood' by other systems only by being reconstituted within those 
systems. Moreover, each system observes other systems within its environ- 
ment, but is unable to observe the world in the same way as other systems, 
since there is no way that coding can be shared. Since each social system 
with its unique coding of the environment also constitutes a part of that 
environment for other systems, it follows that any communications emerg- 
ing from one system require to be reconstituted, using the coding of the 
other system before they can be understood by another system. 

The closure of functional social systems in modern society is the result of 
the enormous success that these systems have achieved through their 
respective codings. These success stories put each system in the position of 
observing other systems as part of its own environment. 

Any exchange of information between systems through the process of 
reconstruction using the system's unique code would not be possible, were 
it not for the existence of 'generalized media' which have meaning in 
different systems. Ironically, however, as well as solving the problems of 
non-communication across systems, these generalized media also create 
more problems of their own by giving the illusion of communication, 
whereas in fact the same terms are understood in different ways within 
different systems.'8 
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The autopoiesis of social systems which we have briefly described, does 
not stretch its inherent constructionism to the point of claiming that 
systems are autonomous or independent in the sense of possessing immu- 
nity from the effects of each other's operations.'9 On the contrary, they are 
interdependent in that the effective operations of each of them depends 
upon the effective operations of others, but they are also autopoietic or 
self-referential. Interdependence here does not refer to the need of one 
system to sustain another in any organismic way, for this would not be 
consistent with their autopoietic nature. It relates, rather, to the fact that 
communicative events may well have repercussions not only for the social 
institution in which the events formally occur, but in many or all other 
systems. A court's decision that it is not willing to uphold certain contrac- 
tual rights is clearly a legal communication (legal/illegal) which alters the 
structure of the legal system. In addition, it is also likely to have repercus- 
sions within the economic system, changing the expectations and perhaps 
undermining the confidence of businesspeople in the value of entering into 
formal contractual relations. The resultant changes in business practices 
could in turn affect the political system, education, health, art, the family, 
and so on. 

Although Luhmann's theory may be unable to predict the precise nature 
of such changes, since they depend upon the contingent reconstruction of 
events within different systems or offer categorical causal explanations for 
their occurrence, it is able to describe the social condition which have made 
such events possible. Luhmann describes society as being in a constant state 
of adjustment, with irritations or perturbations in the environment of one 
system setting off changes in that system which could have a ripple effect 
throughout all segments of the social system. What Luhmann emphasizes 
in his work is not the stability of modern societies, but their fragility and 
improbability and the need to increase, where possible, the conditions for 
stability. At the same time, as the opening quotation of this article reveals, 
there is unprecedented scope for expansion and development offered by 
a phenomenal world of possibilities limited only by what is knowable 
through communication. 

MEANING, CONTINGENCY, AND SELECTION 

For Luhmann, things happen because selections are made and the phenom- 
enal world changes accordingly. He deliberately leaves unanswered the 
question which preoccupies much contemporary social theory: why should 
one version of reality be preferred or privileged over others? The answer to 
such questions lies in the notion of causality that one chooses to explain 
society's selections. What Luhmann gives us is an account of the processes 
whereby selections become available and, once made, give rise to other 
selections progressively accumulating complexity. 
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It is because social and conscious systems, unlike nature and biological 
systems, need to operate within the realm of meaning that they are faced 
with this problem of making selections. Selections involve the bringing into 
conceptual form (the giving of meaning) the capacity to operate conceptu- 
ally. War and peace, power and love, money and art, religion and science 
are not the outcomes of chance happenings, but of choices that have been 
made. The notion that Luhmann uses to describe this process by which 
selections are made and meanings attributed and developed is contingency. 

In its philosophical sense, contingency represents the simultaneous exclu- 
sion of necessity and impossibility. The concept of contingency indicates 
the position of a given outcome, while directing attention to possible 
alternatives. It indicates, first, that which exists - and is, therefore, demon- 
strably not impossible - and, secondly, that which has possible alternatives 
- and is, therefore, not believed to be necessary.20 Contingency indicates the 
possibility that things could be different. As regards the functioning of a 
system, the fact that one thing is selected implies the possibility that other 
possibilities exist which were negated, or not selected even if they could 
have been. Something is contingent when it is observed as having been 
selected from a range of diverse possibilities, which still remain as possibil- 
ities notwithstanding the fact that they have not been selected and notwith- 
standing that it may now be too late to select them. 

In Foucault's theory, the attention directed to contingency resulted in a 
new evaluation of history. History, according to the Foucauldian concep- 
tion, focuses on the contingent - that which demonstrably has happened 
against the background of the absence of any necessity or probability that 
it should have happened. For Luhmann's sociological theory, the concept 
of contingency is essential in so far as the theory deals with selections made 
by social systems which give meaning to the external environment. 
Luhmann's theoretical scheme relies upon the assumption that these selec- 
tions are contingent. In other words, when a system attributes meaning, it 
could have selected some other meaning and these other meanings still 
remain as possible interpretations, despite the fact that they have not been 
selected. Contingency is thus the starting point for all those problems of co- 
ordination and transmission of what Luhmann calls the system's selectivity. 

A social system's selectivity refers to the process by which the external 
environment is reduced to communicative events amenable to the system's 
internal operations through the negation of other possible meanings. The 
important issue for Luhmann's theory is not the fact that those meanings 
which were not selected may have been more effective in predicting 
outcomes, but that they still exist. In their selectivity, social systems, there- 
fore, necessarily involve the risk of disappointed expectations, of other 
possibilities occurring that were not predictable from the system's limited 
selectivity. Yet, this risk is unavoidable as the system cannot do otherwise 
than to access reality using its own specific coding. In the observation of 
one social system by another these issues of possibility and necessity which 
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characterize the nature of contingency take on their specifically social form 
of double contingency. 

Double contingency 

The concept which has its origins in the social theory of Talcott Parsons21 
describes the way in which contingency manifests itself in the social field. 
Where two social systems encounter one another, each selection of system 
A depends not only upon its own selectivity (that is, its selection of mean- 
ings from those available to it), but also upon the selectivity of the other 
system, B. The problem is that the only way that system A can observe (or 
'understand') system B is through its own (A's) selectivity. The same is true 
for B's observation of A. Each system therefore constructs its relationship 
to the other from meaning that is available exclusively to itself. For each of 
them the other is 'a black box', not only in so far as the other's criteria for 
selection cannot be observed, but also because any attempt by B to protest 
against or to correct A's constructions makes sense to A only in so far as 
A treats them as part of its constructions. There is no alarm-clock which is 
able to drag you up and out of your constructions - at least no alarm-clock 
which you would be able to hear. Restricted by its own selectivity, A can 
only see the inputs and outputs of the other system and not the self-refer- 
ential observation taking place within that system. In other words, all that 
is visible for one system (A) is the way that the other system appears to deal 
with the external environment. What is invisible to A is the selectivity of the 
other system (B). It has no way of seeing the way that B interprets the 
external environment (including A itself) except by the use of its (A's) own 
selectivity. 

As we have seen, whatever selections are made by one social system, 
other possibilities existed and were negated by the system (the concept 
of contingency). The same thing is true of any other system (social or 
psychic) which the system observes and this gives rise to the phenomenon 
of double contingency. In order to cope with double contingency, each 
system observes the other as a system-in-an-environment, without being 
able to observe the internal operations of the other system or that system's 
selectivity, without 'understanding' its way of 'understanding' external real- 
ity. Since neither is able to 'get inside the head' of the other, this means that 
A's selections from its range of possible meanings are dependent upon B's 
selection from its range of possible meanings and vice versa. The result is 
that feeling of uncertainty well known to everyone as the reason why so 
many communications are never realized, why the probable does not 
become reality. The development of functionally differentiated social 
systems, each with its own increasingly complex ways of interpreting the 
external environment, has arisen, according to Luhmann, in direct response 
to the problem of double contingency. These systems operate in ways which 
attempt to govern uncertainty and risk, notwithstanding the indeterminacy 
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of the selections of different systems and their interdependence on each 
other's selections. This accounts both for the autopoietic nature of social 
systems and for their tendency towards increasing complexity in the face of 
uncertainty. The way that systems deal with uncertainty is by creating from 
their communications structures which make uncertainty appear certain or, 
at least, more certain. In becoming part of the environment that A con- 
structs, B's selections become reduced to those available to A. B's meanings 
become 'B's meanings within system A'. This enables A to avoid uncertainty 
and to cope with the problem of disappointed expectations arising from B's 
behaviour by constructing everything that B does in terms of meanings 
provided by A. Only by communicating about its own communications is 
system A able to offer the semblance of certainty and provide some rational 
explanations for disappointed expectations. 

THE LEGAL SYSTEM 

Towards the end of his book, Public Law and Political Theory,22 Martin 
Loughlin offers his readers an account of Luhmann's approach to law 
drawn from Luhmann's book, A Sociological Theory of Law.23 Loughlin 
offers this account as an attempt to open the way to a new approach to 
thinking about public law, distinguishing the legal from the political. In 
order to illustrate how, according to Luhmann, there are two ways of deal- 
ing with disappointed expectations, Loughlin gives the following example: 

If ... I habitually bump into lamp-posts, as a result of an expectation that they will 
move out of my way, 

.... 
I am soon likely to learn and adjust my expectations of the 

behaviour of lamp-posts. If, on the other hand, I expect officials to treat citizens with 
equal respect regardless of the colour of their skin, I am unlikely to adjust my expecta- 
tion even if I regularly encounter officials who act contrary to it.24 

The example conveys well part, and only part, of Luhmann's distinction 
between cognitive and normative learning - that of learning from experi- 
ence. I am indeed likely to 'learn' from bumping into lamp-posts. After an 
specific number of bumps, dependent upon such personal attributes as my 
indifference to pain and my obstinacy, I am likely to learn from my expe- 
rience or, at any rate, more likely than the lamp-post is to learn from me. 
One does not need autopoietic theory to confirm this. 

A more serious limitation in Loughlin's account lies in the overly limited 
use he makes of the lamp-post experience. He misses the opportunity of 
contrasting how encounters with lamp-posts may result in normative 'not 
learning' as well as cognitive 'learning'. He could, for example, have 
pointed out that, while in the light of my experience I would not be likely 
to stick to my expectation that lamp-posts will get out of my way, I could 
well do so if others expectations concerning lamp-posts were not met. Take, 
for instance, my expectation that lamp-posts should provide light. Even if 
several lamp-posts disappoint my expectation, I would be unlikely to 
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change that expectation. I would even believe myself entitled to complain to 
the appropriate highway authority that my expectation had not been met. 
In the first case I would deal with my disappointment in a cognitive or 
'learning' manner, while in the second, in a 'non-learning', that is, a norma- 
tive manner. 

The second problem arises from Loughlin's counter-example of racist 
officials. This is symptomatic of a certain lack of clarity which not un- 
common in recent discussions by legal scholars of autopoietic theory's 
explanation of the difference law makes to society. In numerous accounts 
the important issue of law's influence on personal commitment (or individ- 
ual morality) takes precedence over attempts to explain the way in which 
the legal system operates at the social level. This leads to confusion between 
ethical commitment and normativity. Normativity is an attribute of com- 
munications. Ethical duties or commitments are linked to people. Antigone's 
determination to bury her dead brother despite Creon's law is not related 
to communications that have taken place or to disappointed expectations, 
but to what she regards as her duty to her brother, to herself, and to the 
gods. A more correct way to present Luhmann's distinction between cogni- 
tive and normative ways of dealing with disappointed expectations would 
be to imagine two comparable situations concerning a legal official. In 
those countries where racial discrimination by officials is illegal, one could 
then offer the following example of the difference between normative (non- 
learning) and cognitive (learning) ways of dealing with disappointments. As 
a plaintiff to legal proceedings, I am likely to drop my case if a judge 
refuses to accept my writ on the ground that it has been issued out of time. 
I am not, however, likely to give up my claim if the judge turns it down for 
reasons concerning the colour of my skin. 

This brings us to the third flaw in Loughlin's example, the difference 
between psychic and social systems. Unlike social systems, psychic systems 
are able through their internal operations to evaluate events on the basis 
of sense, probability, moral rectitude, illegality, 'political correctness', 
aesthetic value, and so on, an asset which is entirely absent from social 
systems. The horizon of meaning for a psychic system is determined only 
by its consciousness. Loughlin's 'I' is a conscious system. It is quite able to 
maintain for himself a belief in the immorality of racist officials and a 
commitment not to tolerate such behaviour. This commitment, as we have 
seen, is ethical; it is not contingent upon the question as to whether or not 
the racism of the official is illegal or conforms to the law. These questions 
of commitment occurring at the level of consciousness and psychic systems 
are indeed, as Loughlin, quoting from Luhmann, points out, 'institutional- 
ized' and 'enforced by a degree of consensus'.25 They are open to resolution 
by what is regarded as acceptable behaviour and what is not in a particular 
context. As we have seen, Antigone stands firm against the 'institutional- 
ized consensus' expressed through Creon's commandment. But at the level 
of society, of social systems, communications, on the level of what is 
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communicable in society (and what is not), there is no way for one social 
system, such as law, to proceed other than through its own selectivity. In 
other words, racism is an ethical issue; it becomes a normative issue when 
law declares racism to be illegal. Having failed initially to make unambigu- 
ous this distinction between psychic and social, it is little wonder that the 
only way that Loughlin can deal with the resulting problem of double 
contingency between subsystems is to avoid it altogether. 

Loughlin's brief excursion into Luhmann's world does, however, empha- 
size clearly that what makes law functional for society, is specifically related 
to the problem of managing disappointed expectations, of 'living with dis- 
appointment'. According to Luhmann, ethical and sociological traditions 
have in the past attempted to solve the problem of explaining how societies 
cope with disappointment by evoking universal norms and values which 
arise either from the nature of human relations or from some consensus or 
from some 'tautological circumscription'. These are the traditions that 
Loughlin follows, mistakenly believing that he is providing an account of 
Luhmann's approach. In contrast to these traditions, however, Luhmann's 
explanation is sociological, relying on the notion of double contingency 
which typifies relations between social systems: 

[I]f we relate the function of oughtness to the problem of surprise and disappointment 
inherent in double contingency we can work out a functional definition. There are two 
(and only two) possible ways to react to disappointments: by learning and adapting 
expectations and by maintaining expectations contrary to fact. The decision as to the 
way to settle the issue may be made in advance and then [it] colors the expectation.26 

In Luhmann's scheme, the function of the legal system is not, however, 
that of universal moral entrepreneur cleverly converting consensually-based 
beliefs into norms for individuals, who otherwise would rely upon learning 
from experience. Some people, as psychic systems, may wish to treat law in 
this way, but law as a social system operates quite independently of their 
behaviour. It makes available to society a selective version of the world 
produced by its lawful/unlawful, legal/illegal coding.27 Of course, the expecta- 
tions generated by law itself may not be met. Officials may well behave in 
an unlawful way but this does not affect law's internal operations, because, 
according to these operations, they will be lawfully sanctioned for such 
behaviour. Law and not the individual is able normatively to maintain its 
expectations, even where they are counterfactual. 

Within the legal system's selected environment, events in the external 
environment are explicable in legal terms and only in legal terms. Law itself 
determines from a range of possible options, laid down by its own limited 
vision of the world, the features of the particular situation that it recognizes 
and, among those features, which of these are relevant to the legal issue. 
What does it mean to say that law does not learn from experience? It means 
that for law, illegal acts do not become legal because they are committed. 
Theft from cars, smoking marijuana, or racial discrimination are interpreted 
by law as illegal acts despite the factual evidence that a large number of 
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people engage in them. Their widespread commission is not sufficient to 
convince the legal system that they are now lawful or that their existence 
can now be accepted as an object for cognitive expectations or learning by 
experience, no longer subject to law's coding. Obstinately disregarding the 
evidence of experience, law continues to maintain their illegality. It is in this 
sense, therefore, that law's social function is to avoid the necessity of learn- 
ing from experience, from disappointed expectations. 

If we go back to Loughlin's 'I', the psychic observer, we can place law in 
its social context by comparing its selectivity with those generated by other 
systems, which are not in general free from the constraint of 'learning from 
experience'. I may choose to interpret the official's behaviour in other than 
legal terms, preferring other meanings to those produced by law. If I select 
an economic interpretation, I might well observe the official's behaviour as 
being motivated by the profit he makes from discriminating against black 
people. Perhaps, for example, black people appear to be in a less favourable 
position than white to engage with the official in an exchange of favours 
which will benefit the official. Alternatively, I may choose to interpret the 
official's actions in political terms - he could be trying to curry favour with 
those who have power to dismiss or promote him. If we take the expecta- 
tions produced by these other (non-legal) functional subsystems, it is clear 
that these expectations are subject to learning from experience. Economic 
and political expectations may well need to be changed if, for example, the 
official is known to have rejected bribes from white people or if it transpires 
that his superiors have in the past sacked other officials for discriminating 
against black people. While always existing as political and economic 
'facts', this same behaviour, considered within the legal system, results in 
the disappointment of legal expectations which in turn can be expected to 
result in legal sanctions. What the legal system is able to guarantee is that 
the racist official's behaviour, being illegal, remains illegal. 

CLOSURE AND UNITY: THE AUTOPOIESIS 
AND IDENTITY OF LAW 

The apparent paradox whereby social systems are described as being open 
to external information (cognitive openness) but closed in their operations 
(normative closure) is the inevitable outcome of each system's autopoietic 
nature, its unity. What is meant here by the unity of a system? As we have 
already explained in the section on 'Social Systems', each system extracts 
information from the environment through the process of selection. It is 
able to operate on that information only as communications, which are 
exclusive to itself. The system's communications both constitute itself, 
defining its role, boundaries, relations with the environment and other 
systems, and so on, and represent the environment in terms of its own selec- 
tion or coding. Taking law again as our example, the legal system exists 

276 

O Basil Blackwell Ltd. 1994 



only through its communications. Law's communications both constitute 
the law and present the environment in legal terms. This is by no means a 
sterile or unproductive process. What it means, however, is that the legal 
system is able only to communicate in legal terms and that the environment 
that it constructs within the operations of the legal system is likely to 
consist increasingly of legal complexity, of legal communications about 
communications, and of legal communications about legal communications: 

The practice of jurisprudence calls for knowledge of the world. But within this sphere 
of relevance there exists the core of legally valid action which changes the legal posi- 
tion, engenders legal consequences, and thereby makes possible new normative 
expectations which would not have acquired a legal quality without this action of 
engendering. The legal system itself determines what kind of events have this effect. It 
is impossible to identify these events without a knowledge of the legal system.28 

As Luhmann puts it succinctly, '[O]nly the legal system can bestow legally 
normative quality on its elements and thereby constitute them as elements'.29 

As a direct result of functional differentiation, the communications of 
one social system are exclusive to that system. Try, for instance, solving 
legal problems using unmodified economic principles, medical treatment, 
political axioms, conflicts or religious dogmas and it becomes clear how 
important functional differentiation has become for modem societies, where 
no universal or pervading reference such as the god of the middle ages or 
the sovereign of early modernity exists.30 

It is both functionally and operationally impossible for law to communi- 
cate in political, economic, religious or medical terms, because, as we have 
seen, it is bound to constructs its external environment according its binary 
code of lawful/unlawful. But each system also creates and develops its own 
unique internal complexity. This consists of structures which allow it to 
'understand' the complexity of the external environment, by reducing that 
environment to its own terms. Within the legal system, for example, special- 
ized courts, procedures, and conceptual devices are continually being 
developed to enable law to deal with new problems emerging from the 
increasingly complex ways in which modem society defines itself and its 
operations. Since no system can go beyond the boundaries set by its binary 
code, the internal complexity of the system must necessarily be limited by its 
selectivity - in the case of law, its coding of lawful/unlawful (legal/illegal). 

Among critical lawyers this notion of normative closure is probably 
the best known and the most misrepresented and misunderstood of all 
Luhmann's theoretical concepts. In fact the legal system is no more 'closed' 
in the sense of keeping something out than the ear is closed to noise or the 
eyes closed to sights. The concept of 'closure' is an attempt to express the 
fundamental fact, which is difficult to articulate and, therefore, frequently 
ignored, that social systems, like ears and eyes, cameras, tape-recorders, 
and many other items, are characterized by the fact that they do only what 
they do and nothing else.31 Closure, for Luhmann, is nothing more or less 
than a necessary consequence of functional differentiation. This means, 

277 

O Basil Blackwell Ltd. 1994 



first, as we have already indicated, that the business of one social system 
cannot be undertaken by another. Secondly, closure exists because that is 
the way that, in the communicative universe, modern societies and the rela- 
tionship between society and social systems have evolved. It does not, 
therefore, refer to some specific defect of law - its blindness or its failure to 
keep up-to-date - or to some deliberate policy on the part of the courts, for 
example, to maintain the status quo regardless of the consequences for 
individuals or for society. The implications of this evolutionary process are 
that the state of functional differentiation in modem societies cannot be 
replaced by measures that might have brought about such changes at other 
moments in history, whether a decree, order, Act of Parliament, general 
election or papal pronouncement, and so on. Today, there is no longer any 
overriding power able to enforce such measures. It can be changed only 
through further evolution in the phenomenal constitution of society, 
through events at the interface of subsystems. 

Thirdly, closure implies that information from the environment is avail- 
able to the system only through the communicative process or synthesis of 
information, utterance, and understanding.32 Although each system must 
depend for its continued existence upon information obtained from the 
external environment (law, for example, depends upon a constant stream of 
social dilemmas and conflicts which society expects it to solve and resolve), 
'[I]nformation is not something that the system takes in from the environ- 
ment. Information does not exist "out there" waiting to be picked up by the 
system.'33 Social systems are, therefore, cognitively open (that is, open to 
information), but operationally closed (the information cannot be imported 
directly into the system). In Luhmann's words, autopoietic closure: 

does not mean isolation; nor even that internal causes are more important than external 
ones. Such evaluations are left to observations of the system' ... The thesis of opera- 
tive closure merely says that for any system only what is accessible for its own 
operations is accessible ... 34 

Much of the concern in the legal literature concerning Luhmann's concept 
of closure is entirely misplaced. Critical lawyers usually mistake the idea of 
law as a closed system as being formalist and legal positivist, with the legal 
system (meaning the courts, judiciary, lawyers, and so on) being presented 
as existing in a world of their own, where they are at liberty to make laws, 
decide cases, and develop a network of rules and principles free from any 
political influence or economic or social 'realities'. This is clearly not what 
Luhmann is saying, although it may well be that this is the image that the 
legal system projects of its own operations. In Luhmann's scheme, law is 
not only open to influence from outside; its very existence and continuing 
evolution and the schematic evolution of society depends upon such influ- 
ence. However, direct influence in the input-output terms of power relations 
between systems is not possible. Any external perturbation in the system's 
environment is 'recognized' and constituted only in terms of the system's 
selectivity and must necessarily be subjected to the system's limited capac- 
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ity for operating. This means that political attempts to use law to achieve 
its own policy objectives may often backfire or produce unintended out- 
comes. The same is true of law's claims to be able to regulate the operations 
of other autopoietically closed systems. 

Autopoiesis refers to the way in which systems in their operations are able 
to use only those concepts derived from their own communicative struc- 
tures and the fact that they alone may engage in communications of this 
functional variety: 

Only the law can say what is lawful and unlawful and in deciding this question it must 
refer to the results of its own operations and the consequences for the system's future 
operations. 

But the term, 'autopoiesis' relates also to the self-identity (Identitdt) of the 
system. Each system constructs from its own structures an image of society, 
of itself and of its place and role in society, including the limits and extent 
of its own operations. Hence, law presents itself not merely with a self- 
image which defines its own role within society, and the limits of its own 
operations (what should and what should not be subjected to law's opera- 
tions) but also with the role of deciding issues of legality for society. 
In constructing their self-image systems may '"identify" themselves with a 
simplified image of themselves'.35 It is not surprising, therefore, to find 
English judges going out of their way to communicate that their decision- 
making activities are quite distinct from those of politicians or 
administrators. As Jeffrey Jowell reports, in an article on administrative 
law in Britain: 

Today's commentators and judges go to extraordinary lengths to demonstrate that the 
judiciary does not in practice interfere with the executive task of governing. It is said, 
therefore, that administrative law deals only with process and not substance.36 

Furthermore, particularly in those communications destined for external 
consumption, law may offer heroic versions of itself. James Boyd White in 
his book, Justice as Translation,37 for example, describes the favourable and 
self-enhancing way in which judges present themselves and their social role 
in their judgements. 

In constructing its self-identity, law is unable to use communications 
other than those derived from its own structures, that is, structures derived 
from the coding lawful/unlawful. One cannot, therefore, expect legal 
communications to ascribe political motives to judicial decisions or be 
make be concerned about the cost of legal operations.38 Other observing 
systems, such as politics and economics, will, of course, be able to analyse 
the legal system from the point of view of its unequal distribution of power 
or its cost-effectiveness. These observing system will also, however, be 
restricted by their own autopoietic nature both as to what they select as 
relevant to their analysis and the way that the analysis is conducted. 
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PARADOXES IN SCIENCE AND LAW 

A paradox exists whenever a proposition appears to entail its own negation. 
'This statement is false' is, for example, clearly paradoxical. In Luhmann's 
scheme, paradoxes occur for systems during their observation of themselves 
and the environment. Luhmann sees systems as constituted in a paradoxi- 
cal manner. They may construct their own identity as a system only by 
distinguishing themselves from their environment, but the environment 
may only be distinguished from the system by means of that system's inter- 
nal operations. This means that the act of denying (Negation) that it is part 
of the environment can only be achieved through the system's own opera- 
tions. This situation is paradoxical because the system is bound to 
distinguish itself from an environment that does not belong to it, observing 
at the same time that such an environment is nothing other than a product 
of its own operations.39 

This paradox of self-observation becomes particularly problematic for 
contemporary society when its occurs in functional systems. Take, for 
example, science, which, since modernity, has tended to assume the func- 
tion of determining 'truth' for society. The code, which governs its internal 
operations and by which science constructs the external environment, is 
that of 'true/false' or 'true/not true. Science, therefore, distinguishes itself 
from its environment by the specificity and uniqueness of its identity, yet 
since any communication is subjected by science to science's coding (or 
selectivity), how can science be sure that its claim to be capable of distin- 
guishing truth from falsehood is in fact 'true'? The claim rests entirely on 
science's construction of an environment in which it itself appears as 
capable of making such judgments of truth and falsehood. 

The legal system, which claims to operate on the basis of just/unjust, in 
a similar manner finds itself confronting a paradoxical situation in which 
law poses the problem of its own justice or, at least, applies that distinction 
to its own observations of external reality.40 Law's functional identity based 
on its ability to 'do justice' is itself subject to the legal system's coding of 
legal/illegal, lawful/unlawful. Justice may, therefore, be either lawful or 
unlawful with the resultant paradoxes of 'lawfully unjust' or 'unlawfully 
just.' Within the environment constructed by law, the paradox of justice/ 
injustice is resolvable only by transforming it into the distinction, lawful/ 
unlawful - distinction that may be made by law, and law alone.41 

Paradoxes represent a problem for the observer but not necessarily for the 
system which operates on the bases of them. The fact that science, for exam- 
ple, operates in a paradoxical mode appears problematic only to the 
observer of the system. The operations of a system proceed blindly in so far 
as it is unable to look at itself 'as if from outside itself.42 To observe an 
operation you need, in fact, a separate, second operation, one that can see 
the paradoxical constitution of the first and, as Luhmann observes, you 
cannot do both at the same time. But your observer, who is able to observe 
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what you are doing is subject to the same restrictions as you in observing 
himself or herself. He or she in turn proceeds in a blind manner. One might 
say that each system's selectivity, or binary distinction creates a blind spot 
which prevents it from seeing the paradoxes within its own operations. 

If law, in observing its own operations, would observe current operations 
of conflict resolution notions of justice which were not based on its lawful/ 
unlawful distinction, society would be completely different from what it is. 
The present level of differentiation which it has achieved would collapse. In 
order to maintain its distinctive identity the legal system is, as Luhmann 
points out, in constant need of 'deparadoxification', that is, of ongoing 
repairs to the constant appearance of just/unjust paradoxes which occur 
when law is observed by other systems and the results of the observations 
are observed by the legal system and translated into legal terms. These 
observations are transformed within law's environment into distinctions 
and, far from inhibiting law's internal operations, this process of depara- 
doxification, the substitution of distinctions is, a particularly rich source of 
creativity, obliging law to find ever more inventive ways of masking the 
appearance of paradoxes. Yet it does this without ever finding a 'natural' 
or transhistorically adequate position.43 To take a topical example, the 
externally observed injustice of wrongful criminal convictions gives rise 
to the paradox of lawful, but unjust, to which law's operations are blind, 
being able only to apply the coding lawful/unlawful. In order to depara- 
doxify the paradox, law must transform it in ways which make it amenable 
to a distinction based on lawfulness/unlawfulness. It is not surprising, 
therefore, to find the Court of Appeal inventing new ways to overturn its 
previous decisions in order to convert injustice into unlawfulness making 
what was previously lawful, but unjust, appear unlawful and giving its 
present decision the appearance of both lawfulness and justice. 

It should not be imagined that law is unique in its capacity for creative 
deparadoxification. To a greater or lesser degree, it occurs in all functionally 
differentiated systems. For science, for example,the paradox created by the 
functional identity of producing true/false communications is transformed 
into the binary distinction, scientifically proved/scientifically unproved, or 
into attempts, such as Karl Popper's, to distinguish what is 'scientific' from 
what is 'unscientific' or as yet lacking the conditions for recognition of scien- 
tific truth. Through this device, science is able to maintain its functionally 
differentiated identity, creating within its own internal operations a distinc- 
tion which avoids the paradox of simultaneous truth and falsehood. 

TIME, COMPLEXITY, AND EVOLUTION 

In Luhmann's scheme time, and not causality, is the key to the evolution 
of social systems and the relationships between them. The only certainty is 
that in modern societies evolution is generally in the direction of increasing 
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complexity. This has been made possible through the change in the organ- 
ization of society from hierarchical stratification to functional stratification. 
The differentiation of systems on the basis of functionality in modern 
societies allows for ever-increasing complex differentiations to be made and 
these system differentiations provoke in turn increasing structural complex- 
ity within social systems, which enables each system to reduce the external 
environment to terms that can be 'understood' through its own selectivity. 
Yet, even the move towards increasing complexity is not necessarily 
irreversible. 

Social systems become linked to one another, not through deliberate or 
even unconscious motives to influence or dominate one another (for, as we 
have seen, social systems unlike conscious beings, they are unable to 'think' 
in this way) but, rather, they relate through temporal association and 
through the disposition of each system to differentiate itself from the 
environment and so preserve its distinct identity. 

Time, past, present, and future are all essential element in Luhmann's 
account of the evolution of systems and society. Luhmann in his analysis 
of time goes far beyond the obvious point made by G.H. Mead and other 
phenomenologist writers that communication defines time for the actors.44 
What he proposes is that social systems construct concepts of time for 
society and for their own operations. They then exist within the temporal 
constraints that they themselves have constructed. One example is religion, 
which in Jewish, Christian, and Islamic notions of the creation and the last 
judgement not only provided society with the framework with which to 
conceptualize the past, present, and future, but also created the sense of 
continuity between these. In general, social systems, through their com- 
munications, construct for themselves a past which can only be known in 
terms of the present and an unknown future exists on the assumption of the 
continuation of the present. The phenomenon of risk, for instance, is 
analysed according to the distinction, present future/future present. 'Present 
future' equals the content of on-going expectations and predictions while 
by 'future present' Luhmann refers to the ex-post-analysis, the analysis that 
will be possible only then.45 

ELEMENTS IN AN EVALUATION OF LUHMANN 

When the expectations of social theories founded upon ideological beliefs 
concerning 'society' or implicit models of 'human nature' suffer the disap- 
pointment of failed predictions, the tendency is for the theories to go out 
of fashion. Other theories, equally ideological or dependent upon notions 
of human nature, take their place as the widely accepted mediators of social 
knowledge, only to replaced in time often by the old, discarded theories 
returning modified or in a new guise. Whatever the theoretical ambitions of 
Luhmann's theoretical scheme, it turns its back on those practical ambitions 
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expressed through predictions. Instead he analyses current predictions, 
asking the question: what at present is known about our prediction making, 
our prediction believing? 

This is not, of course, to suggest that Luhmann's theory is itself value- 
free in its attempts to evaluate society's operations and beliefs. It is quite 
legitimate for political theorists, for example, to observe Luhmann's ideas 
as political ideology and to criticize it as such. Luhmann, is reported to 
have described himself, tongue in cheek, as a 'bourgeois Marxist'! In 
Germany, it has been Habermas and representatives of the Frankfurt crit- 
ical school of law who have sought to label Luhmann's ideas as con- 
servative. This, as we have seen, is not entirely untrue, but perhaps it is true 
in a different way from that claimed by his critics. Luhmann is indeed 
guilty of a kind of conservatism, but his conservatism takes the form of a 
belief in the importance of functional differentiation in modern societies 
and a belief in the dangers of what he calls 'dedifferentiation'. This occurs 
when systems no longer differentiate themselves from the environment on 
the basis of their selectivity. Politics, for example, may construct law as a 
system capable of answering economic, or child welfare questions, not on the 
basis of lawfulness/ unlawfulness, but according to some notions of econom- 
ics, science or health reconstituted as legal issues. This damages system 
identity through what Teubner refers to as a 'loss of epistemic authority'.46 
In law, it is likely to lead to confusion and to undermine the legal system's 
social function of 'avoiding the necessity of learning from experience'. Simi- 
lar confusion and loss of functionality may occur when other systems are 
observed as reconstructing notions of lawfulness/unlawfulness as the basis 
of their own communications.47 This is not, one need hardly add, a pro- 
scription against social change as such, but it does lay down boundaries, 
albeit of a general nature, for the performance of social systems by point- 
ing out the risks involved when one system constructs others in a way 
which threatens their selectivity. 

To mount a criticism of Luhmann's theoretical scheme is a difficult 
enterprise, much like the problem that philosophers have in criticizing 
Hegel. You may chose to reduce it to a mere caricature. If, however, you 
want to tackle it at the level of social theory and not at that of moral 
philosophy or political ideology, you will need to proceed rather differently. 
Danilo Zolo,48 for example, does criticize the theory at this level, arguing 
that a general theory of social systems which presupposes self-referential 
systems means that it is necessary to give up any idea of non-circular theo- 
retical constructions and with it the very notion of progress through 
'normal science.' Luhmann has responded by denying that this is the case, 
stating that 'the general theory of social systems limits itself to convert 
usual premises of scientific research into functions'.49 Within the functional 
system of science, those scientific tools and procedures associated with 
normal science have every right to exist. 

From the point of view of a positivist social scientist who wishes above 
all to get out into the social world and test hypotheses, Luhmann's theory 
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presents, therefore, a quite hopeless case, the only cure for which amounts 
to forgetting that it ever existed. For them, there is no way of knowing 
within the canon of positive science whether Luhmann is right or not. It 
would be a pity, however, for those socio-legal scholars who have commit- 
ted themselves to mapping out, through the methods of empirical 
sociology, the operations of the law and its effects in society, to dismiss 
Luhmann's scheme as having no relevance to their work. Of course, they 
might well ask the question: how fruitful are these abstractions which 
attempt to make sense of the whole of the phenomenal world by imposing 
upon it to concepts of 'system', 'communication', 'double contingency', 
'functionality', 'self-reference', and so on? Luhmann's answer is that in a 
world where many different theories compete to explain the natural 
processes of knowledge, 'physicalist (materialist) ... biological and socio- 
logical', 'the theoretical goal will surely not be attained by means of new 
interpretations of the classics of sociology or the clarification of single 
concepts'. What is needed is some general theory that 'claims to be valid 
for all social phenomena'.50 But this answer can be questioned in turn. 

Luhmann's theory of autopoiesis may be seen primarily as a theory 
about theories, a theoretical schema which describes and analyses the rela- 
tionships between the many and varied attempts to make sense of the world 
and the functions of these 'systems' for modern society. Its application to 
particular sociological research projects must, therefore, be seen in terms of 
general orientations rather than detailed research processes or methodolo- 
gies. The theory cannot be reduced to a shopping list and anyone who 
wishes to make use of Luhmann's ideas, whether in empirical projects or in 
relating them to socio-legal issues should first make themselves familiar 
with the theoretical orientation set out in the selected list of his texts 
which follows. 

A SELECTION OF LUHMANN'S WORKS IN ENGLISH 

'The Future Cannot Begin: Temporal Structures in Modern Society' (1976) 
43 Social Research 130-52. 

'Generalised Media and the Problem of Contingency' in Explorations in 
General Theory in Social Sciences: Essays in Honour of Talcott Parsons, 
eds. J. Loubser, A. Effrat, and V. Lidz (1976) 507-32. 

'Differentiation of Society' (1977) 2 Canadian J. of Sociology 29-54. 

The Differentiation of Society (1982). 
'The World Society as a Social System' (1982) 8 International J. General 

Systems 131-8. 

'The Self-Description of Society: Crisis, Fashion and Sociological Theory' 
(1984) 25 International. J. of Comparative Sociology 59-92. 

Trust and Power (1984). 
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'The Autopoiesis of Social Systems' in Sociocybernetic Paradoxes: Observa- 
tion, Control and Evolution of Self-Steering Systems, eds. F. Geyer and J. 
van der Zouwen (1986) 171-92. 

'The Individuality of the Individual: Historical Meanings and Contempo- 
rary Problems' in Restructuring Individualism: Autonomy, Individuality 
and the Self in Western Thought, eds. T. Heller et al. (1986) 313-25. 

'Society, Meaning, Religion - Based on Self-Reference' (1986) 46 Sociolog- 
ical Analysis 5-20. 

Love as Passion. The Codification of Intimacy (1986). 
'The Theory of Social Systems and its Epistemology: Reply to Danilo 

Zolo's Critical Comments' (1986) 16 Philosophy of the Social Sciences 
112-31. 

'The Representation of Society within Society' (1987) 35 Current Sociology 
101-8. 

'Closure and Openness: On the Reality in the World of Law' in Autopoietic 
Law. A New Approach to Law and Society, ed. G. Teubner (1988) 
335-48. 

'The Sociological Observations of the Theory and Practice of Law' in Euro- 
pean Yearbook of the Sociology of Law, ed. A. Febbrajo (1988). 

'The Third Question: The Creative Use of Paradox in Law and Legal 
History' (1988) 15 J. of Law and Society 153-65. 

'The Unity of the Legal System' in Autopoietic Law: A New Approach to 
Law and Society, ed. G. Teubner (1988) 12-35. 

'The Cognitive Program of Constructivism and a Reality that Remains 
Unknown' in Self-Organization, Portrait of a Scientific Revolution. Soci- 
ology of the Sciences Yearbook, eds. W. Krohn et al. (1990) 64-85. 

Essays on Self Reference (1990). 
Political Theory in the Welfare State (1990). 

'Operational Closure and Structural Coupling: The Differentiation, of the 
Legal System' (1992) 13 Cardozo Law Rev. 1419-41. 

Risk: A Sociological Theory (1993). 

NOTES AND REFERENCES 

1 (1982) 8 International J. General Systems 137. 
2 C. Baraldi et al., Glossario dei Termini della Teoria dei sistemi di Niklas Luhmann (1990). 

p. 5. 
3 Stefan Rossbach writes: 

'It is the first theory that problematizes the notion of problem, that reduces the scope 
of possible or empirically given (posed) problems to specific systems possibilities, to 
what can be done about it, and what can be done is nothing else than what can be 
reduced. ('Beyond Undecidability', unpublished paper presented at the European 
University Institute, Florence, March 1992.) 
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4 G. Spencer Brown, Laws of Form (1971). 
5 N. Luhmann, 'The Individuality of the Individual: Historical Meanings and Contempor- 

ary Problems' in Restructuring Individualism: Autonomy, Individuality and the Self in 
Western Thought, eds. T. Heller, M. Sosna, and D.E.Wellbery (1986) at 318. 

6 id., p. 323. 
7 Spencer Brown, op.cit., n. 4. 
8 N. Luhmann, 'The Cognitive Program of Constructivism and a Reality that Remains 

Unknown' in Self-Organization, Portrait of a Scientific Revolution. Sociology of the 
Sciences Yearbook, eds. W. Krohn et al. (1990) 64-85 at 64 (emphasis added). 

9 See Luhmann's discussion of LAvi-Strauss's Mythologiques (1964,1966,1968,1972) in N. 
Luhmann, Soziale Systeme (1984) at 377-489. 

10 See, for example, A.N. Chomsky, Syntactic Structures (1957) and Language and Mind 
(1968). 

11 N. Luhmann, Essays on Self Reference (1990). 
12 N. Luhmann, 'The Self-Description of Society: Crisis, Fashion and Sociological Theory' 

(1984) 25 International. J. of Comparative Sociology 59-92 (emphasis added). 
13 N. Luhmann, 'Operational Closure and Structural Coupling' (1992) 13 Cardozo Law Rev. 

1419. 
14 This is the way that Peter Beyer describes 'the immanent', but it applies equally to 

Luhmann's concept of society. See P. Beyer, Religion and Globalization (1994) 5. 
15 The environment for society consists of an infinite list of elements including people, 

fauna, flora, the atmosphere, climate, and geological features. 
16 This does not mean that segmentary and stratificatory differentiation, which character- 

ized the way in which meaning in pre-modern societies, were organized play no part at all 
in modem societies (Luhmann, op. cit., n. 1, p. 135). Economic systems may still rely, for 
example, upon stratification 'to order the relations of persons ... to the production 
process' (P. Beyer, 'Introduction' to N. Luhmann, Religious Dogmatics and the Evolution 
of Societies (1984) xxii) while segmentation may still operate in political and religious 
systems. 

17 E. Durkheim, The Division of Labour in Society, trans. W.D. Halls (1984). 
18 See the confusions arising through the use of the term 'consent' in law and in mediation 

described in M. King and C. Piper, How the Law Thinks about Children (1990) ch. 5. 
19 R. Lempert, 'The Autonomy of Law: Two Visions Compared'; D. Nelken, 'Changing 

Paradigms in the Sociology of Law', both in Autopoietic Law: A New Approach to Law 
and Society, ed. G. Teubner (1988). 

20 Baraldi, op. cit., n. 2. 
21 T. Parsons, The Structure of Social Action (1937); The Social System (1952); Structure and 

Process in Modern Societies (1960); The System of Modern Societies (1971). 
22 M. Loughlin, Public Law and Political Theory (1992). 
23 N. Luhmann, A Sociological Theory of Law (2nd ed., 1985) trans. by E. King and 

M. Albrow. 
24 Loughlin, op. cit., n. 22, p. 251. 
25 id. 
26 N. Luhmann, 'Generalised Media and the Problem of Contingency' in Explorations in 

General Theory in Social Sciences: Essays in Honour of Talcott Parsons, ed. J. Loubser et 
al. (1976) 507-32 at 509. 

27 The coding or programming of the environment selects both what may be considered as 
a legal question (pertaining to law/not pertaining to law) and also which side of the 
distinction lawful/unlawful should be applied to an event. 

28 N. Luhmann, 'The Unity of the Legal System ' in Teubner, op. cit., n. 19, pp. 12-35 at 
p. 17. 

29 id., p. 20. 
30 N. Luhmann, Political Theory in the Welfare State (1990) at 236. 
31 See M. King, 'The "Truth" about Autopoiesis' (1993) 20 J. of Law and Society 1-19; 

R. Lempert in Teubner, op. cit., n. 19. 
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32 Luhmann, op. cit., n. 11, at pp. 3-4. 
33 id. 
34 N. Luhmann, 'Closure and Openness: On the Reality in the World of Law' in Teubner, 

op. cit., n. 19, pp. 335-48 at p. 336 and 339 (emphasis added). 
35 Luhmann, op. cit., n. 1, pp. 131-8 at p. 135. 
36 J. Jowell, 'Courts and Administration in Britain: Standards, Principles and Rights' (1988) 

Israel Law. Rev. 409 at 415. 
37 J. Boyd White, Justice as Translation (1990) ch. 4. 
38 When critical legal academics analyse law in terms of the power structures underlying 

legal judgments, therefore, they are producing political, not legal communications. Simi- 
larly, judges or lawyers or legal administrators concerned that cases should be settled so 
as to avoid costs are producing economic, and not legal, communications. 

39 Baraldi, op. cit., n. 2. 
40 N. Luhmann, 'The Third Question: The Creative Use of Paradox in Law and Legal 

History' (1988) 15 J. of Law and Society 153-65. 
41 id., p. 160. 
42 Baraldi, op. cit., n. 2. 
43 Luhmann, op. cit., n. 40. See, also, N. Luhmann, 'The Sociological Observations of the 

Theory and Practice of Law' in the European Yearbook of the Sociology of Law (1988). 
44 N. Luhmann, 'The Future Cannot Begin: Temporal Structures in Modern Society' (1976) 

43 Social Research 130-52 at 146. 
45 N. Luhmann, Religious Dogmatics and the Evolution of Societies (1984). See, also, M. King, 

Muslim Families in Europe: A new Identity for Islam EUI Working Paper ECO (1993). 
46 G. Teubner, 'How the Law Thinks: Toward a Constructivist Epistemology of Law' 

(1989) 23 Law and Society Rev. 727-57. 
47 M. King, 'Law's Healing of Children's Hearings. The Paradox Moves North' (1994) 

J. of Social Policy (forthcoming). 
48 D. Zolo, 'The Epistemological Status of the Theory of Autopoiesis and its Application to 

the Social Sciences' in State, Law, Economy as Autopoietic Systems: Regulation and 
Autonomy in a New Perspective, ed. by G. Teubner and A. Febbrajo (1992). 

49 N. Luhmann, 'The Theory of Social Systems and its Epistemology: Reply to Danilo 
Zolo's Critical Comments' (1986) 16 Philosophy of the Social Sciences 112-31. 

50 id., at p. 132. 
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